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Testing 
 

Remote exam proctoring violates  
civil rights, California ACLU maintains 
 

      Remote proctoring of 
licensing examinations, for which 
some fields during the COVID-19 
pandemic require facial 

recognition software to verify the examinee's identity, has inherent 
inequities and raises significant privacy and security concerns, said the 
American Civil Liberties Union of Northern California in an October 1 
letter to the California Supreme Court regarding the state's online bar 
examination. 
 
   To take the October 2020 bar exam, candidates were required to 
download and install software from the company ExamSoft. The ACLU  
is opposed to use of ExamSoft for proctoring the exam because its facial 
recognition technology is inherently biased and it will "be disruptive and 
have a disparate impact on marginalized test takers." The civil rights 
organization asked the court to develop a pathway to licensure  that is 
"both equitable ad consistent with state privacy laws."  
   

            See Testing, page 15 
 

Federal File 

 
FBI: Impostors posing as regulators 
threaten medical licensees 
nationwide with license suspension 

 
    The Federal Bureau of Investi-
gation warned licensed medical 
providers October 14 that they 
could be targets of a nationwide 

fraud scheme by people posing as state or federal regulators.   
 
    The criminals contact licensees such as doctors or pharmacists, 
representing themselves as state or federal regulators, and either 
announce that the person's license has been suspended and they must 
immediately wire a substantial sum of money to avoid legal action or that 
they are under investigation and must send the money immediately to

Issue: Privacy and security 
implications of remote exams   

Issue:  Impostor fraud and 
extortion targeting licensees  
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avoid license suspension. In specific instance cited by the FBI, the extortionists 
demanded immediate payment of $15,000; in another case, a payment of 
$50,000 was ordered.  

 
The warning came from the  FBI’s Office of Private Sector in the form of a 

Liaison Information Report to warn medical providers of the fraud scheme.  
 
The impostors claim to represent the U.S. Drug Enforcement Agency, the 

U.S. Department of Justice, or a state agency such as the medical board. The 
payment is supposed to be "in bond"—allegedly refundable in some cases— 
purportedly to ensure that the target does not leave the area. Various strategies 
are used to discourage the target from consulting the internet or calling a third 
party to check on the validity of the demand.  

 
The impostors also attempt to dissuade the target from independently 

verifying the caller's identity within the "investigating agency," even outright 
prohibiting the target from disclosing the "investigation" to a third party. 

	
The fraud scheme relies on "spoofing" emails and phone numbers for Caller 

ID purposes; providing fake names and badge numbers to make it appear that 
the impostors are calling from legitimate governmental agencies; and repeated 
harassment.  

	
To add credibility to their threats, the impostors would provide details about 

the person including full names, state license numbers, and National Provider 
Identifier (NPI) numbers. Providers whose first language is not English or who 
may be non-U.S. citizens may even receive threats of deportation if the provider 
does not pay to end the "investigation." 

 
The LIR summarized multiple instances in which the impostors contacted 

medical providers by phone, email, and mail. Examples reported by the FBI's 
Detroit Field Office: 

 
•      A Michigan medical provider was contacted via a virtual phone number by 

an unknown individual who stated that the medical provider’s medical 
license was suspended. The medical provider also received documents 
claiming to be from the state medical board and the U.S. Department of 
Justice, instructing the provider to wire $13,000 to avoid legal action. 
	

• A Michigan medical professional returned a fraudulent phone call that 
purported to be from the state Board of Medicine to her place of 
employment. The caller then claimed to be with the state Licensing and 
Regulatory Affairs investigative unit and had the target's state professional 
license number and NPI number. 	
 
The caller further claimed that the FBI wanted to suspend her professional 
license immediately based on illegal drug trafficking and money laundering. 
The caller contacted the medical professional multiple times and asked for 
the medical professional’s bank account balances. 
 
In addition, the caller discouraged the medical professional from disclosing 
information about the calls to a third party and from using the internet for 
further research.  
	

• A Michigan medical provider received fraudulent documents claiming to be 
from the state Board of Medicine and the FBI. The documents contained the 
medical provider’s medical license number and NPI number and claimed 
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both had been suspended by the medical board because of the medical 
provider’s alleged involvement in an illegal drug trafficking investigation. 	
 
The documents required a refundable bond of approximately $50,000 to 
ensure that the medical provider would cooperate with authorities and would 
not leave the area. The documents also threatened the medical provider with 
suspension of  their medical practice and prohibited them from disclosing the 
investigation to a third party. 	

	
• A Michigan pharmacist received a fraudulent phone call that claimed to be 

from the state Board of Pharmacy. The callers had the pharmacist’s 
pharmacy license number and claimed the pharmacist was under 
investigation for illegally distributing opioids. 	

	
• The Drug Enforcement Administration (DEA) issued a national press release 

on scammers spoofing DEA telephone numbers and posing as DEA 
employees to threaten DEA-registered practitioners for alleged violations of 
federal drug laws or involvement in drug-trafficking unless victims pay the 
scammers. 	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
Discipline 

 
California Court of Appeals 
Court reverses $3 million award against California Commission on Teacher 
Credentialing relating to handling of backlogged misconduct cases   

	
In a case stemming from a whistleblower's allegations of unaddressed 

misconduct charges and her firing by the state's teacher licensing agency, a 
California Court of Appeals reversed a $3 million judgment awarded by a jury 
against the licensing agency.  

Issue: Whistleblowing about 
agency performance in 
disciplining licensees   

How to avoid being victimized by 
impostors posing as regulators 

 
The FBI lists four best practices for licensees to avoid becoming a victim 
of an extortion scheme like this one: 

 
• • Use official websites and official phone numbers to independently 

verify the authenticity of communications from alleged law enforcement 
or medical board officials. 

•  
• • Independently contact those boards or law enforcement agencies to 

confirm the identity of the person(s) contacting the provider. 
•  
• • Do not provide personal identifying information (Social Security 

Number, date of birth, or financial information) in response to suspicious 
emails, phone calls, or letters and do not provide professional infor-
mation (medical license number, NPI number, or DEA license number).  

•  
• • Be wary of any request for money or other forms of payment regarding 

supposed criminal investigations by alleged law enforcement agencies 
or regulatory entities. 
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The court held October 23 that the plaintiff's attorney improperly introduced  
into evidence emails between agency staff regarding the need for legal advice to 
imply that those staff members had acted improperly (Carroll v. Commission on 
Teacher Credentialing). 

 
The Commission employed the staff member, Kathleen Carroll, as a staff 

counsel. In 2009, Carroll accused the Commission's general counsel of lying 
about a backlog of cases concerning teacher misconduct. During the 
investigation that followed, Carroll reported the backlog to the California's Bureau 
of State Audits' whistleblower hotline and then a state senator, who requested an 
audit of the Commission. 

 
In September 2010, Commission leadership decided to terminate Hill's 

employment. A Commission official interviewed staff about Carroll's behavior and 
then fired her, citing inappropriate personal and romantic relationships, violation 
of the Commission's confidentiality rules, rudeness, and general insubordination. 

 
Carroll, claiming that the Commission had retaliated against her for 

whistleblowing, appealed her termination to the State Personnel Board and filed 
a retaliation complaint. However, the Personnel Board upheld her termination 
and denied the complaint after finding that she had committed serious 
misconduct while employed by the Commission. 

 
Instead of appealing the Personnel Board's decision, Carroll filed an action in 

state superior court seeking damages under California labor law, naming both 
the Commission and individual officers as defendants. At the conclusion of a trial 
there, a jury awarded Carroll about $3 million. 

 
The board appealed, and the case went up to a state Court of Appeals in 

Sacramento. The board argued that the decision of the State Personnel Board, 
which had been made after a full evidentiary hearing led by an administrative law 
judge and issued findings on the same issues Carroll sought to litigate in the 
judicial case, precluded the current case. 

 
The court disagreed. Under California law, a whistleblower retaliation 

complaint is a separate process from a review of dismissal by the State 
Personnel Board. The court explained that California judicial precedent holds that 

the state legislature intended whistleblower complaints to be 
available to plaintiffs in parallel to the administrative process.  

 
Without that legislative directive, the court noted, plaintiffs in 

Carroll's position would, in fact, be prohibited by an adverse board 
decision from bringing suits. 

 
Separately, the Commission challenged a trial court decision to 

allow Carroll's attorney to question witnesses from the Commission 
about why they found it necessary to seek legal advice around the 
time of Carroll's firing. That decision improperly caused the jury to 
draw inferences about the Commission's guilt, the agency argued. 
 

This time the court agreed with the Commission. "By questioning 
the witnesses about their intentions for seeking legal advice . . . and 

about specific reasons the witnesses may not have been seeking legal advice, 
plaintiff's counsel impliedly invited the jury to infer that the witnesses sought legal 
advice for terminating plaintiff's employment within two days of learning plaintiff 
had threatened to contact the state auditor," wrote Justice Hull. 

 
"Counsel's actions put defendants in an untenable position. They could avoid 

the negative inference raised by counsel's questions only by disclosing their 

The year after Carroll, the whistleblower, 
was fired by the California Commission 
on Teacher Credentialing, an audit of the 
Commission released in April 2011 found 
"delayed processing of teacher 
misconduct cases, serious charges of 
misconduct in some of the backlogged 
cases, fear of retaliation among 
Commission staff, nepotism and 
favoritism in hiring and promotion, an 
inaccurate database used to monitor the 
caseload, and closing of cases without 
required Committee review." 
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specific reasons for seeking legal advice, effectively waiving the attorney-client 
privilege by disclosing the contents of their communication with counsel." 

 
The court had issued a jury instruction to ignore any such negative 

implication. But the amount of questioning on the subject had been so extensive 
that it could not reasonably be presumed that the jury would follow that 
instruction, and the questioning poisoned the entire judgment, the court said.  

 
Had the errors not been made, it is reasonably probable the Commission 

would have obtained a more favorable verdict, the court found. It reversed the 
judgment, awarding appeals costs to the defendants. 

 
Court of Appeals of California 
Court rejects MD's attempt to force board to count his non-medical practice 
towards fulfilling probationary period  
 

A physician whose probationary period was being tolled, or put on hold, 
because the Medical Board of California determined he was not engaged in 
the practice of medicine as required, found his case dismissed by a state 
appellate court in an August 5 decision because he had filed an appeal 

instead of a petition for a writ of mandate (Moores v. The Medical Board of 
California). 

 
The case began when surgeon William Moores was fired by his employer in 

1999. The board followed suit with a disciplinary action, accusing Moores of 
gross negligence and incompetence. Eventually, Moores and the board entered 
into a settlement placing his license on probation for five years, during which he 
was required to maintain his practice in the state. 

 
That requirement was the basis of the dispute between Moores and the 

board. After he informed the board that he had stopped practicing surgery and 
had switched his focus to nutritional and lifestyle advice, the board determined 
that Moores was no longer practicing medicine and thus tolled his probation. 
Moores countered that his nutrition and lifestyle advice was the practice of 
medicine, but the board determined that those activities did not require a license 
and were thus not medical practice. 

 
Later, when a prospective employer inquired with the board whether Moores 

had been complying with his probation, a board representative declined to 
comment and referred the employer to the board's site, where the employer, 
seeing that Moores's license was still restricted, declined to hire him. 

 
Moores filed for termination of his probation in 2011 and, in 2013, an 

administrative law judge issued a recommendation that his request be granted. 
However, the board rejected this recommendation and denied the termination 
request, again determining that Moores's advice-giving did not constitute practice 
and that his five-year probation period had not been completed. 

 
 In addition, prior to that decision, Moores filed a civil action accusing the 

board of violating his rights to due process and failing in a mandatory duty to 
respond to the prospective employer. That suit was eventually dismissed. 

 
In 2018, Moores filed for a writ of mandate and for damages against the 

board, this time accusing the board of violating the settlement agreement by 
refusing to run the clock on his probation and various other offenses.  

 
A trial court rejected the suit on the grounds that Moores was simply trying 

too late to appeal the 2013 denial of the termination of his probation. Moores 

Issue: Satisfying conditions of 
imposed probationary period   
2 
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appealed, and the case went up to the state Court of Appeals for the First 
District, which issued a decision in favor of the board. 

 
The court's decision turned on a matter of California procedural law. Under 

California law, an appellate court's review of a decision to restrict a professional 
license—including an adverse decision by a trial court—is done pursuant to a writ 
of mandate, not a direct appeal. Because Moores had mistakenly appealed 
instead of filing a writ, his suit could not go forward. 

 
Although Moores tried to get around this procedural requirement by arguing 

that his suit was instead one that sought to enforce his settlement with the board, 
Justice Henry Needham, Jr., disagreed, writing that "this was a distinction without 
a difference."  

 
The justice explained that both a writ forcing the trial court to overturn the 

board's denial of the termination of Moores's probation and a decision enforcing 
Moores's interpretation of his settlement with the board would have the same 
effect of terminating his probationary status. 

 
Despite the fact that Moores's claims were barred for that reason, the court 

noted that it would have rejected them because they were time-barred. Moores's 
claims all related to the board's 2013 decision not to end his probation, and 
Moores was required to have challenged that decision within 30 days. 

 
"It does not matter that no appellate court has ruled on the substantive claim 

that appellant has been engaged in the practice of medicine," Justice Needham 
wrote. "The time for doing so has passed, and appellant cannot revive his claim 
merely by filing a new action . . . Appellant could have presented his claim in a 
timely manner and using the correct procedures, but he failed to do so." 

 
Having rejected Moores' arguments, the court dismissed the case. 

 
Court of Appeals of Kentucky 
Board not required to provide hearing before restricting  
license for non-practice 

 
A Kentucky appellate court held October 9 that the state medical board 

was not required to provide an evidentiary hearing for a physician whose 
license the board restricted for his failure to undergo a board-ordered 
clinical assessment after not practicing medicine for two years as the result 

of pending criminal and disciplinary cases against him (Brooks v. Kentucky Board 
of Medical Licensure). 

 
In 2010, a person with whom physician Paul Brooks had a romantic 

relationship, referred to by the court as K.S., died of a drug overdose. Following 
the death, K.S.'s mother filed a complaint with the board, alleging that Brooks 
had begun dating K.S. while K.S. was a patient and had then illegally provided 
prescription medications to K.S.  

 
A subsequent investigation by board officials uncovered more suspect 

prescribing activities. In 2011, the board filed a formal complaint and issued an 
emergency suspension of Brooks's license. 

 
Brooks was also facing criminal charges for his prescribing habits and, at his 

request, the board granted him permission to postpone his disciplinary 
proceedings so his testimony in that matter would not affect his criminal case. 
However, after two years, both matters were still pending and, because Brooks 

Issue: Due process for license 
restrictions due to non-practice   
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had not practiced in that time, the board ordered him to undergo a clinical skills 
assessment, an action authorized by its regulatory code. 

 
Brooks never completed the assessment. At first, he objected to the 

requirement, claiming that he was unable to afford the cost, and the board 
allowed him to postpone until resolution of the criminal charges. Eventually, the 
criminal charges against Brooks were dropped, but Brooks still never completed 
the evaluation and the board eventually issued a default order indefinitely 
restricting his license. 

 
Brooks appealed the new restriction and the case eventually went up to the 

Court of Appeals of Kentucky. Although he made several arguments on appeal, 
the only issue addressed by the court was whether the board owed Brooks an 
administrative hearing before it issued the restriction of his license for failing to 
undergo his ordered clinical skills assessment. 

 
Brooks had made an unusual procedural argument in support of this claim. 

The information received by the board which initially informs it that a physician 
has not practiced in over two years—thus subjecting the doctor to the need for a 
clinical assessment under a board regulation—is, he argued, an allegation of 
misconduct against that physician, requiring the board to include a formal charge 
that he violated that regulation, something it had not done in his case. 

 
The court disagreed. "There are many reasons that a physician might not 

practice medicine for at least two years that have nothing to do with misconduct 
on the part of said physician," wrote Judge Joy Kramer. 

 
"Therefore, the [procedures and provisions] pertinent to physician misconduct 

cited by Brooks are inapplicable . . . The language of [the regulation] 
unambiguously allows KBML to order a physician to undergo a skills assessment 
without the filing of a complaint if KBML receives information that a physician has 
not been engaged in the active practice of medicine for at least two years." 

 
Brooks also argued that the language of the regulation in question required 

the board to give him a hearing as a chance to explain why he had been unable 
to complete a clinical assessment and to provide exculpatory evidence.  

 
The court again disagreed, noting that Brooks had successfully provided 

potentially exculpatory evidence to the board through several different channels 
and that the plain language of the regulation did not require a hearing. 

 
Last, addressing the substance of Brooks's case, the court also noted that, 

even if Brooks was entitled to an accommodation for financial hardship at the 
time of the restriction on his license, it was now irrelevant as he had now not 
practiced medicine for over nine years.  

 
"We decline to interpret [the regulation] in such a manner that would require 

KBML to reinstate the license of a physician who has not practiced medicine for 
more than nine years without requiring a clinical skills assessment." Having 
rejected Brooks's arguments, the court upheld the decision of the board. 

 
Court of Appeals of Indiana 
Indiana board members protected by quasi-judicial immunity 

 
An appellate court in Indiana confirmed September 14—apparently 

for the first time in that state—that members of professional licensing 
boards are protected from liability by quasi-judicial immunity when 
issuing disciplinary decisions (Melton v. Indiana Athletic Trainers Board).  

Issue:  Liability of board members 
in civil suits against them 
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The board extended the immunity, which protects non-judges in a judicial 
capacity, in a case brought by an athletic trainer whose license the board 
suspended after she had a romantic relationship with a student-client. 

 
In 2012, the licensee Molly Ann Melton, 23 years old, was working as an 

athletic trainer at a high school and had a sexual relationship with an 18-year-old 
student. When the relationship was discovered, Melton was fired and then 
declined to renew her license. 

 
 In May 2013, the state filed a complaint with the board over the matter, and 

Melton skipped the hearing that followed, sending an attorney to represent her. 
As a result, the board found her in default and suspended her license for a 
minimum of seven years. 

 
Following that decision, Melton filed a civil suit for damages against the board 

and its members, arguing that that it had violated her constitutional rights by 
holding her in default. A trial court dismissed the complaint, but the Court of 
Appeals of Indiana reversed on the grounds that Melton was entitled to have her 
case heard by the board. 

 
After the case was remanded, the board changed the status of Melton's 

license from "suspended" to "expired" and began a hearing process in 2017. The 
board subsequently found that Melton had violated professional regulations and 
suspended her for a minimum of three years. Melton appealed and again filed a 
civil rights suit against the board and five of its members. 

 
Hearing Melton's petition for judicial review a second time, the trial court 

found that the board's decision violated Melton's constitutional rights, ordered the 
board to reinstate her license, and ordered a trial on her damage claims.  

 
The board then asked the court to find that the board and its members had 

immunity from Melton's claims, and the court agreed, holding that the board 
defendants were entitled to quasi-judicial immunity. 

 
Melton appealed again, arguing that the trial court, by ordering proceedings 

to determine her damage claims and then subsequently dismissing those 
damage claims on the grounds that the board defendants were immune, had 
improperly issued contradictory orders without taking additional evidence. The 
board appealed as well, and the case went up to the Court of Appeals of Indiana. 

 
Addressing the apparent contradiction in the trial court's decisions, the Court 

of Appeals noted that the two decisions—one regarding judicial review of the 
board's disciplinary action against Melton and the other a decision on her 
damage claims—were technically addressed to different issues and defendants. 

 
"The petition for judicial review addressed the agency's action, and the trial 

court found, among other things, that the Board's decision was contrary to 
Melton's constitutional rights, which is a reason for granting relief on judicial 
review. Accordingly, the trial court reversed the Board's order and remanded for 
reinstatement of Melton's license," the court wrote.  

 
But the damage claims were aimed at the board's individual members and, as 

Robb explained, "as individuals, they did not violate Melton's constitutional rights 
. . . Because the two prongs of Melton's complaint were addressed to different 
actions by different defendants, there is no contradiction in the trial court's 
orders." 

 
In addition, as non-judge officials acting in a judicial capacity, the board 

members were protected by quasi-judicial immunity. The board acts 
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independently of elected officials, is subject to appellate review and bound by 
precedent, and its "members, like a judge, perform a traditional adjudicatory 
function," the court said. It noted that this was the first time an Indiana court had 
extended that species of immunity to professional licensing board members. 

 
Reviewing the trial court's order to reinstate Melton's license, the appellate 

court first noted that Melton unquestionably violated professional standards by 
having a sexual relationship with a client. Melton had challenged the board's 
references to older allegations against her of flirting with students in the past; she 
maintained that the board provided inadequate notice that it planned to make 
those references.  

 
Judge Margaret Robb disagreed. "The board acknowledged they were only 

allegations and considered them as part of the fullness of the circumstances 
relevant to an appropriate sanction.… The flirting allegations were not a new 
issue sprung upon Melton at the February hearing; they were simply evidence 
relevant to a known issue," and thus did not violate Melton's right to due process. 

 
Regarding the severity of the sanction against Melton, Judge Robb wrote, 

"No matter how many times Melton describes the suspension of her license as 
'outrageous' or 'outlandish,' . . . a rational basis for a three-year suspension for 
violating the standards of professional practice by having a sexual relationship 
with a student-athlete can be hypothesized." The court dismissed Melton's 
damages claims and affirmed the board's decision to suspend her license. 

 

Ohio Court of Appeals 
A licensee's own limitation of license is not disciplinary action 

 
A license limitation voluntarily imposed by a licensee because of decreased 

abilities stemming from a car accident is not a disciplinary action and does not 
need to be reported as such on license applications in other states, the Ohio 
Court of Appeals, Tenth District, ruled September 29  (Menkes v. State Medical 
Board of Ohio). 

 
The physician in the case, Alan Menkes, was licensed in Ohio from 1967 to 

1990, at which point he let his license expire in that state, while he continued to 
practice in other jurisdictions. 

 
In 2015, he applied for reinstatement in order to engage in telemedicine in 

Ohio. As part of the application process, Menkes omitted an Oregon license he 
once maintained that was now expired and had been voluntarily limited by him to 
office practice after he suffered injuries in a car accident that affected his ability 
to perform invasive work with his hands. 

 
When questioned, Menkes stated that the omission was inadvertent, that his 

application had been filled out by another employee of the medical company for 
which he worked, and that he had also answered in the negative a question 
asking whether any jurisdiction had taken disciplinary action against his license 
because he did not believe his voluntary license limitation to have been a 
disciplinary action.  

 
The latter belief was supported by the fact that the Oregon board, in 

accepting his limitation request, informed Menkes that the limitation was not a 
disciplinary action and that it was not reported to the National Practitioners 
Databank, a federally sponsored repository of discipline information about 
medical providers. 

 
Citing his omissions, the Ohio board rejected Menkes's application. On 

administrative appeal, a hearing examiner determined that Menkes had 

Issue:  Self-imposed 
licensing restrictions 
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committed a professional violation by omitting the Oregon license from his 
application but, crediting Menkes's explanation, recommended that the board 
reinstate his license with just a reprimand. 

 
Menkes, unhappy, filed an appeal. A trial court found that the board's 

reprimand was in error because the Oregon limitation was not a disciplinary 
action. The board appealed that decision, but the appellate court agreed with 
Menkes, finding that the limitation on his Oregon license was not formally an 
action by that state's board but, instead, an action taken by Menkes himself. 
Citing the Ohio law, Judge Susan Brown said, "While the law permitted the 
Oregon board to take disciplinary action to limit Dr. Menkes's license, it also 
permitted Dr. Menkes to take action to limit his own medical license." 

 
Regarding the charge that he intended to deceive the board by omitting 

information about his Oregon license from his reinstatement application, the court 
this time agreed with the board. Among other things, Menkes had actually tried to 
reinstate his Oregon license shortly before his Ohio license, and had even 
communicated about that license with other state boards to which he had 
applied.  

 
The appeals court held that the board was reasonable in finding that Menkes 

would likely have had the issue on his mind when filling out his Ohio application 
and that the omissions was potentially deceptive. Having rejected half of 
Menkes's claims, the court remanded the case to the appellate court for further 
proceedings. 

 
Supreme Court of Oregon 
Revocation reversed over failure to specify time limit for requesting different 
judge  
 

An Oregon regulation allowing the state's chief administrative law 
judge to reject requests for a change of administrative law judge 
overseeing a disciplinary proceeding, on the grounds that the licensee had 
a reasonable opportunity to make the request earlier, was an inappropriate 

alteration of a statutory requirement; hence, a denial based on that regulation 
invalidated the case to follow, the Supreme Court of Oregon ruled in a July 2 
decision (Pulito v. Oregon State Board of Nursing). 

 
In 2015, Rebecca Pulito voluntarily informed the Oregon State Board of 

Nursing that she was receiving treatment for substance abuse. The board then 
informed her that it intended to revoke her nursing license, and, in December of 
that year, the state's Office of Administrative Hearings mailed Pulito a notice of 
hearing date and the name of the administrative law judge in charge of her case. 

 
In January, Pulito requested a different judge, but the state's chief 

administrative judge rejected that request on the grounds that it was untimely. 
Although Pulito objected that the chief administrative judge had not established a 
specific time limitation within which such a request would be allowed, thus 
making her decision arbitrary, the judge affirmed her decision. 

 
Following that, and on conclusion of the hearing process, the original 

administrative judge assigned to Pulito's case recommended that the board 
revoke Pulito's license. The board followed suit, Pulito appealed, and her case 
eventually reached the Oregon Supreme Court, which issued a decision 
reversing Pulito's revocation. 

 
Under Oregon law, the chief administrative law judge is required to "assign a 

different administrative law judge . . . upon receiving a written request from any 

Issue:  Timeliness requirements 
in appeals of discipline actions  
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party" and the chief administrative law judge is authorized to establish time 
limitations for such a request." 

 
 In response to that authorization, the chief administrative law judge has 

promulgated a rule governing such requests which states that, although parties 
are entitled to an automatic granting of a request to change administrative 
judges, "no request shall be granted if a party or agency had a reasonable 
opportunity to request a change of administrative law judge but did not do so." 
Pulito argued that the "reasonable opportunity" language in the rule did not 
establish a specific "time limitation" as specified in the statute. 

 
To determine what the law required, the justices of the Supreme Court 

engaged in an extensive odyssey of statutory construction analysis, which, at 
one point, required the court to define the very concept of "time" itself. "The 
definitions of 'time limit,' 'time,' and 'limitation,' convey what one assumes 'time 
limitations' ordinarily means–that is, a time period of a fixed, certain, measurable, 
predictable, or finite duration; one with a beginning and end," wrote Justice 
Adrienne Nelson for the court. 

 
Concluding this excursion, Justice Nelson wrote, reasonably, that "the text 

and context establish that, where the legislature provided the opportunity to make 
a one-time, no-cause request for a different ALJ, the chief ALJ must grant that 
request if it is received 'within the time allowed,' i.e., within a specific time period." 

 
The regulation promulgated by the chief administrative judge, by eschewing 

an actual time limit, "exceeds the scope of its authorizing statute . . . because it 
does not contain discernible, predictable time limitations, sufficient to provide a 
party the opportunity to identify when a request must be submitted." 

 
Because the regulation was invalid, the chief administrative judge had erred 

by not granting Pulito's request for a new administrative law judge, and, because 
the board relied on the findings of the contested judge, its decision was likewise 
invalid, leading the court to reverse and remand the case. 

 
Supreme Court of New York 
Administrative judge had authority to accept a late reply to charges 
 

An appellate court in New York, in a July 9 decision, invalidated a 
revocation decision by the state Administrative Review Board for 
Professional Medical Conduct because the administrative law judge 
conducting the case mistakenly believed that she did not have the authority 

to accept a late response to disciplinary charges and improperly deemed the 
charges admitted (Offor v. Zucker). 

 
In 2017, New York's Bureau of Professional Medical Misconduct charged 

Chinwe Offor with offering substandard care to four patients while employed at a 
hospital between 2012 and 2014. In January 2018, a hearing committee revoked 
her license and Offor appealed. 

 
On appeal, Offor claimed that she had been denied due process because the 

administrative law judge hearing her case had refused to accept a late response 
by Offor to the Bureau's charges and had thus deemed the charges admitted by 
default.  

 
Offor's first attorney had failed to file an answer, and when her second 

attorney attempted to file one, the administrative law judge hearing her case 
explained that it was too late and that the judge did not have the authority to 
accept a response to the charges just prior to the hearing.  

Issue:  Courts' treatment of 
replies received after deadline   
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Offor appealed to the Administrative Review Board for Professional Medical 
Conduct, but the Board affirmed the administrative decision. Offor appealed 
again, this time to the Supreme Court of New York, Third Department, which 
issued a decision in her favor. 

 
The court did not agree with the Bureau. Under New York judicial precedent, 

disciplinary charges are considered admitted when a licensee fails to file an 
answer. However, the court noted, nothing in New York law prevented the 
administrative judge from accepting answers when they were finally offered. 

 
Looking at the history of the legislation that created the requirement of a 

timely answer, the court determined that its purpose was to expedite proceedings 
before the state's Administrative Hearing Committee, and that an administrative 
judge still had some discretion as to whether to accept a late response. 

 
"Allowing a licensee to submit an answer prior to the first hearing date does 

not compromise this statutory objective," Justice Michael Lynch wrote for the 
court. "The flaw here is that the ALJ and the Hearing Committee failed to 
exercise any discretion in rejecting the answer, simply concluding that they 
lacked the legal authority to do so." 

 
The court remanded the case to the board for further proceedings. 

 
Licensing 

 
Kansas Court of Appeals 
Therapy degree is insufficient for general counseling license, but requiring 
degree to mention "counseling" is arbitrary 

 
A master's degree in musical therapy is not sufficient to obtain a 

general counseling license in Kansas, the state's Court of Appeals held 
September 11 (Oliver v. Kansas Behavioral Sciences Regulatory Board). 
However, the court rejected one basis of the board's denial—that the 

applicant's degree program did not contain the word "counseling"—as arbitrary. 
 
Jessica Oliver, the licensee in the case, has a two-year master's degree in 

creative art therapy. In 2015, she applied for a professional counselor license in 
Kansas, but the state behavioral sciences board denied her application on the 
grounds that her education was not of the required type. 

 
Oliver appealed the decision, and a state district court overturned the board, 

finding its rejection of Oliver's application to have been made largely on the 
arbitrary fact that the word "counseling" did not appear in her degree. On 
remand, the board again rejected her application, this time issuing a more 
comprehensive decision finding that she had not met the educational 
requirements for a license. 

 
Oliver appealed again. And again the district court ruled the board's rejection 

of her license application unreasonable and arbitrary. This time, the board 
appealed, and the case went up to a state Court of Appeals. 

 
Evaluating the evaluation of Oliver's education, the Court of Appeals noted 

that the board found that Oliver's coursework did not meet the criteria for her to 
engage in the generalized practice of therapy. "In other words, Oliver's education 

Issue: Degree types meeting 
entry requirements for licensure 
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focused heavily on art therapy and only peripherally on general diagnostic and 
treatment skills expected of a licensed counselor," the court wrote. 

 
Despite her lack of general qualification, "If licensed as a professional 

counselor, Oliver would not be limited to practicing art therapy and could, 
instead, engage in general counseling and provide other forms of treatment," the 
court wrote, citing the concerns of the board. "But she lacked the training to treat 
patients outside of that modality." 

 
Citing state licensing laws, the court stated that "The Legislature has made a 

policy choice against licensing clinicians to practice in only comparatively limited 
specialties, such as music therapy or art therapy. It is not for us to judge that 
public policy." 

 
Upholding the board's license denial, the court added, "The impact on 

someone such as Oliver, who to all accounts is well trained to be an art therapist, 
is undeniably harsh and perhaps from some perspectives unfair. But a 
proliferation of limited practice licenses in the mental health field might be 
unwieldy to administer and difficult to police. That debate, however, must be had 
and resolved in the halls of the State Capitol and not in this adjudicatory forum."  

 
But the board was not entirely successful in its appeal; the court refused to 

side with the board on the arbitrariness of requiring the word "counseling" to be in 
the name of the degree.  

 
"We seriously doubt the Legislature meant that anyone with a graduate 

degree that did not include the word 'counseling' could not be licensed as a 
professional counselor in Kansas. That would be a bizarre triumph of form over 
substance," the court wrote.  

 
"More to a direct legal flaw, pinning a requirement for licensure on the 

inclusion of a magic word in the applicant's degree depicts an undeniable 
arbitrariness . . . The law in general isn't especially enamored of talismanic tests." 

 
Commonwealth Court of Pennsylvania 
Case against board for refusal to retroactively renew license can continue 

 
A case seeking to force the Pennsylvania Bureau of Professional and 

Occupational Affairs to retroactively renew a license which had not initially been 
renewed because of a clerical error on the part of a continuing education 
provider—leading to a $50,000 claim against the licensee by the state 
Department of Health—was allowed to continue after a state appellate court held 
October 29 that the licensee had made a reasonable claim that her due process 
rights were violated (Custer v. Bureau of Professional and Occupational Affairs). 

 
When the licensee in the case, Nicole Custer, who focuses on treating 

children with disabilities, attempted to renew her license in June 2017, the 
Pennsylvania Department of State sent her a letter stating that she needed to 
complete a two-hour course on child abuse recognition before she could renew.  

 
Custer paid her renewal fee and quickly completed a course from an online 

provider, with the understanding that the university offering the course would 
report it to the board. The board instructed her not to submit completion of the 
course herself, as it could only accept online certification from the course 
provider.  

 
Custer practiced as normal until, in February 2018, she submitted claims for 

reimbursement to the state's Department of Human Services for treatment 

Issue:  Clerical errors and 
due process for licensees 
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provided by the state and the Department informed Custer that she was not 
currently licensed. After making inquiries, Custer learned that the course she had 
completed had never been recorded on her record, as the university supplying 
the course had accidentally credited its completion to her husband. She took the 
course again and was reinstated, and the university informed the board of its 
earlier mistake. 

 
Custer then contacted the board to retroactively confirm the renewal of her 

license to July 2017, but the board refused that request on the grounds that it 
was not authorized to take such an action.  

 
Unfortunately for Custer, the Department of Human Services then demanded 

repayment of approximately $50,000 it had paid her after the expiration of her 
license. Custer again requested that the Department retroactively reinstate her 
license, but it again refused. 

 
Custer then filed for a writ of mandamus seeking to have a court force the 

board to retroactively renew her license, arguing that the board had violated her 
rights to due process by taking her license fee and then not informing her that it 
had never renewed her license. 

 
In response, the board, among other things, sought to have the case 

dismissed by arguing that it had never violated Custer's due process rights 
because it had never taken a formal action. 

 
The court disagreed. Noting that Pennsylvania's Occupational Therapy Act 

states that licenses will be renewed if a licensee pays the required fee and meets 
the requirements of licensure, Judge Mary Hannah Leavitt, writing for the Court, 
noted that Custer had met both requirements but was not informed that her 
license was not being renewed. 

 
Custer had alleged arbitrary conduct on the part of the board, the judge 

wrote, and had alleged valid due process claims entitled to be heard by a court. 
Thus, her case would go forward. 

 
Superior Court of Delaware 
Failure to cite professional code as evidence was error, but not fatal error  

 
An appellate court in Delaware, in a July 9 decision, agreed with a 

disciplined licensee that the state's Board of Electrical Contractors 
should have introduced the National Electrical Code—which is 
incorporated by reference into the state's regulatory code defining 
"electrical work"—as evidence in his disciplinary case.  

 
But the court nevertheless upheld the board's disciplinary decision on the 

grounds that the Code's incorporation was not intended to limit that definition 
(Kirk v. Delaware Board of Electrical Contractors). 

 
Tom Kirk, an electrician licensee, was the subject of a 2018 complaint that he 

used an unlicensed worker to perform electrical work. During his disciplinary 
process, Kirk contended that, although the employee was unlicensed, he was 
performing low-voltage work that did not require a license, but the hearing 
examiner conducting his case determined otherwise.  

 
The board agreed, finalizing the hearing examiner's finding, and Kirk 

appealed to the Superior Court of Delaware, which issued a decision affirming 
the board. 

 

Issue:  Inclusion of professional 
standard of practice as evidence in 
disciplinary proceedings 
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On appeal, Kirk argued that the National Electric Code, incorporated by board 
regulation as a professional standard, was not introduced as an exhibit in his 
hearing, and thus could not be used against him. 

 
 The specific regulation incorporating the Code simply reads: "To perform 

'electrical services' or 'electrical work' means to perform, maintain, troubleshoot 
or supervise any electrical work covered by the National Electrical Code (NEC) 
as adopted by the Delaware State Fire Prevention Commission which may 
include but is not limited to the installation, erection, or repair of any electrical 
conductor, molding, duct, raceway, conduit, machinery, apparatus, device, or 
fixture for the purpose of lighting, heating, or power in or on any structure." But 
the actual content of the code was not in the hearing record. 

 
The court agreed with Kirk on this point. "Complicating matters," Judge 

Charles Butler wrote in the opinion, "is the fact that the Board's definition of 
'electrical work' is that it is 'electrical work' covered by the NEC . . . The Court 
notes how much easier this review would have been if a copy of the NEC were in 
the record and the Hearing Examiner had referred to it in her ruling. But it is not 
for the Hearing Examiner to propound the evidence; that is a function left to the 
parties. Here, neither did." Thus, the Code could not be used to determine 
whether the work being done by the unlicensed employee was "electrical work" 
requiring a license. 

 
While the code was not applicable to his case, the court nevertheless ruled 

that the board was entitled to sanction Kirk. The regulation incorporating the 
Code expressly stated that it was inclusive and did not limit the definition of 
electrical work. 

 
Thus, whether the work was included in the Code was not conclusive in a 

way that supported Kirk's argument. In Kirk's case, his unlicensed employee 
"was installing, erecting, or repairing an electrical conductor (wires are generally 
known to conduct electricity)," Judge Charles Butler wrote.  

 
Kirk had allowed his employee "to work on what we may fairly presume [he] 

knew was electrical work." This fact was enough to bring his behavior into the 
realm of practice requiring licensure. Having rejected Kirk's arguments, the court 
upheld the board's decision. 

 

Testing 

 
ACLU criticizes remote exam proctoring (from page 1) 
 

   The use of digital facial recognition is of central concern to the ACLU 
because process disproportionately misidentifies racial minorities. "If facial 
recognition is necessary to ensure the integrity and security of a Bar Exam 
without human proctors, we ask that the court and State Bar consider alternative 
pathways to licensure that do not involve its use," the organization said. 

 
The ACLU cited recent reports from examinees of color to illustrate the risks. 

In a practice exam, one candidate who is Arab-American reported he had 
attempted to verify his identity using ExamSoft's facial recognition system at least 
75 times in several different rooms and with various lighting arrays, but had been 
unsuccessful.  

 
Even if the facial recognition eventually works, and even though the State Bar 

says problems with facial recognition would not preclude a candidate from 
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finishing the exam, subject to human review afterward, the inherent racial bias 
against people of color "creates a substantial likelihood of "racialized 
surveillance" because reviewers will be watching exam-takers of color with a 
closer eye, the ACLU says. 

 
Other aspects of remote proctoring are also problematic. Several law school 

deans in the state have pointed out that "the prohibition on food or books being 
visible during the exam creates unnecessary hardships for test takers who live in 
small apartments."  

 
Worse is the risk of data breach, the ACLU added, pointing to the August 

2020 hack of remote proctoring software ProctorU, which exposed personal 
information of about 400,000 people. 

 
The "backstops and human process of human review" that the State Bar has 

identified as a solution do not meaningfully address the discrimination, privacy, 
and security concerns raised by a remotely administered exam, the ACLU 
contends. 

 
There may, however, be some answers to the remote proctoring dilemma 

that do not involve information technology. While use of artificial intelligence-
driven remote testing software has increased during the pandemic, some state 
bar associations have tried or proposed more physical methods of monitoring 
that avoid exposing candidates to potential contagion with COVID-19.  

 
In Texas, for example, bar exam candidates were housed in hotel rooms 

during an exam, with proctors roaming from room to room to check on them. 
Washington state chose to cancel its 2020 bar exams and waive the licensing 
exam requirement for new law school graduates, while open-book exams have 
been promoted in other jurisdictions. 
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