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Discipline 
 
Massachusetts Supreme Court 
Board may use licensee's sealed 
criminal record to impose discipline    
     

   The state medical board 
may use the sealed 
criminal record of a 
physician charged with 

misconduct to impose discipline, the Massachusetts Supreme Court 
ruled September 1 (Doe v. Board of Registration in Medicine). However, 
the court also ruled the contents of the sealed record could not be made 
publicly available, unless the board possesses independent evidence of 
the criminal case or criminal conduct in question, and uses that evidence 
for a final disciplinary decision. 
 
    The case involved an unidentified physician, John Doe, who admitted 
to a misdemeanor charge of performing a sexual act for a fee. In June 
2017, the physician admitted to sufficient facts and the court continued 
his case without a finding, after which the physician self-reported the  
 
            See Discipline, page 4 
 

Licensing 

 
Pennsylvania Common Court 
State cannot impose good moral character 
requirement on cosmetologists but not 
barbers, court rules 
 

A Pennsylvania court 
declared the state's good 
moral character require-
ment for cosmetology 

licensees unconstitutional on equal protection grounds in an August 25 
ruling, holding that the different treatment of cosmetologists and 
barbers—who are not subject to such a requirement—with criminal 
records was not supported by evidence (Haveman vs. Bureau of 
Professional and Occupational Affairs). The court declined to declare the 
rules unconstitutional on due process grounds.   

Issue:  Status of sealed records as 
evidence in disciplinary proceedings 

Issue:  Licensing requirements 
violating Equal Protection guarantee  
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The applicant plaintiffs in the case, Courtney Haveman and Amanda Spillane, 
were both denied esthetician licenses by the board on the grounds that they did 
not possess the good moral character necessary to practice cosmetology. 

 
In response, the pair filed a petition with the Pennsylvania Commonwealth 

Court, seeking to invalidate the good moral character requirement on 
constitutional grounds. Such requirements, they claimed, needlessly discriminate 
against people with criminal histories in a field in which those criminal histories 
would have no impact on a licensee's ability to practice, and violated applicants' 
rights both to due process and freedom discrimination. 

 
The court rejected the plaintiffs' due process claims. The analysis of any 

potential violation of the applicants' due process rights was made using the 
rational basis standard, a very permissive standard under which a statute must 
only bear a rational relation to furthering a legitimate state interest in order to 
survive a challenge.  

 
Identifying the law's ostensible purpose as the protection of the public, the 

court agreed with the board that the moral character requirement could rationally 
further that purpose by helping to ensure that cosmetologists and estheticians, 
who come into close contact with their customer's bodies, are trustworthy.  

 
Haveman and Spillane's challenge to the law on equal protection grounds 

met with more success. They noted that the state's Barber License Law has no 
good moral character requirement, despite the similarity of the fields of barbering 
and cosmetology. 

 
The judges of the Commonwealth Court agreed. Noting that both professions 

provide many of the same services and are even often employed in the same 
location, the court agreed with the two applicants that, where, "even if they have 
identical criminal records, even if they will perform similar services, even if they 
will stand one salon chair apart, the law requires good character of only the 
cosmetology applicants."  

 
Noting also that the board's chairman admitted that nothing about the practice 

of cosmetology "offers specific risks of certain kinds of crime," the court 
concluded that such different treatment under the law was a violation of equal 
protection. The court declared the good moral character requirements for 
cosmetology licensees unconstitutional and unenforceable. 

 
Two justices, seemingly unhappy that the court took the case at all, dissented 

on procedural grounds, holding that the two applicants should have either 
exhausted their administrative options before bringing a court suit or filed an 
appeal of the denials of their license applications. 

 
One justice concurred in the conclusion but dissented, as she would have 

gone further and held that the moral character requirements violate applicants' 
due process rights. "Good character has nothing to do with protecting beauty 
salons," Judge Ellen Ceisler wrote. "Indeed, the Board admits that it has no 
evidence that the good character requirement protects salon customers . . . 
Moreover, the good character requirement is unconstitutionally imprecise and 
arbitrary." 

 
The ostensible justification of the character requirements—the close contact 

estheticians and cosmetologists have with their clients' bodies—she continued, is 
not supported by any evidence, and she noted that the board had failed to point 
to any specific circumstances under which the requirements would actually 
protect the public. 
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U.S Court of Appeals, 11th Circuit 
U.S. law regulating hearing aids does not pre-empt hearing aid 
specialist licensing 
 

    The U.S. Eleventh Circuit Court of Appeals rejected an attempt to 
invalidate Florida's licensing scheme for hearing aid specialists, ruling July 
1 that licensing in that profession is not pre-empted by federal law 
regulating hearing aids (Taylor v. Polhill). 

 
The board prosecuted lapsed hearing aid specialist licensee Robert Taylor for 

violating three provisions of Florida law regulating hearing aids: 1) a section 
requiring audiometric testing prior to the sale of hearing aids, 2) a prohibition of 
dispensing hearing aids without a license, and 3) a prohibition on selling hearing 
aids through the mail. 

 
The Federal Food, Drug, and Cosmetics Act, which, among other things, 

regulates hearing aids, preempts state laws that conflict with the Act, but allows 
states to apply for exemptions from this preemption. 

 
Taylor was evidently secure in the belief that the federal Act preempted the 

Florida laws, and was apparently willing to be the test plaintiff for a suit by the 
Pacific Legal Foundation, a conservative legal firm backed by Charles and David 
Koch, in 2016.  

 
Taylor declined to renew his hearing aid specialist license and continued 

selling hearing aids in violation of state law. After receiving a fine from the state, 
he filed suit against the board, alleging that the three state laws listed above 
unconstitutionally conflict with federal law. After a district court dismissed the suit 
for failure to state a claim, Taylor appealed to the Eleventh Circuit, which issued 
a three-judge panel decision. 

 
The district court had dismissed Taylor's claims against the pre-sale 

audiometric testing requirement, holding that those laws only applied to licensed 
hearing aid specialists—a group that no longer included Taylor—but the Eleventh 
Circuit panel disagreed.  

 
Without addressing the argument that Taylor was no longer qualified to sell 

any hearing aids given his lack of licensure, Judge David Ebel, writing for the 
panel, said that because Taylor had already been subject to a fine under the 
state's laws governing hearing aids, he was likely to be subject to those laws in 
the future, and thus had alleged a potential injury and causation sufficient to 
satisfy legal standing requirements. The court ordered this issue remanded to the 
district court for further proceedings. 

 
Taylor's other claims were not as successful. In his challenge to the licensure 

requirement, Taylor argued that the pre-sale testing requirements are too 
entangled with the qualifying elements to obtain a hearing aid specialist license in 
Florida, and that, if the pre-sale requirements were invalidated, the licensure act 
must follow. 

 
The judges disagreed, holding that the pre-sale requirements are not 

embedded in the licensing statute. The prohibitions listed in the licensing statute 
do not touch on pre-sale requirements at all, though the statute does prohibit 
individuals from concealing information relating to those sales. 

 
"As is shown by its focus on the knowing concealment of a violation, the 

Licensing Statute properly addresses the truthfulness of the licensee, which is 

Issue: Possible federal pre-
emption of state licensing law    
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certainly a factor in a licensee's competency," the judge continued. "But liability 
for underlying acts of selling hearing aids is addressed under other sections of 
Florida's statutory scheme rather than under the Licensing Statute, which is the 
basis for Taylor's claim." 

 
Taylor's challenge to the mail order ban similarly relied on his attempted 

invalidation of the pre-sale testing requirements, arguing that the mail order ban 
was just a means for the state to enforce the pre-sale testing requirements or to 
prohibit sales by non-licensees. And, as they had done with the earlier argument, 
the judges again rejected his reasoning. 

 
"We do not accept Taylor's conclusory allegation that the purpose and effect 

of the Mail Order Ban is to prohibit sales that do not comply with the Pre-Sale 
Testing Statute . . . as it categorically bans all mail order sales," wrote Judge 
Ebel. "Thus, although Taylor alleges that the Mail Order Ban prohibits sales that 
do not comply with the Pre-Sale Testing Statute, it would be just as accurate to 
allege that the Mail Order Ban prohibits sales that do comply with the Pre-Sale 
Testing Statute" (italics in original). 

 
The judges also disagreed with Taylor that the mail order ban was an 

improper addition to the requirements laid out by federal law. Although the pre-
sale testing requirement was possibly an impermissible additional regulation 
relating to the safety and effectiveness of hearing aids, the judge held that the 
mail order ban, by itself, was not. Taylor "makes no argument, nor could he, that 
prohibiting sales by mail, in and of itself, relates to the safety or effectiveness of 
the device," Judge Ebel concluded." 

 
Discipline 

 
Sealed records may be used for discipline, court rules (from page 1) 

 
arrest, charges, and disposition to the state medical board. In September 2017, 
Doe's criminal case was dismissed following his completion of the court-imposed 
conditions, and Doe attempted to renew his license, including a copy of the 
criminal docket and police reports, as is required. 

 
The board did not know that Doe was seeking to have that record sealed by 

petitioning the Cambridge Division of the District Court Department. The board's 
complaint committee recommended that a "statement of allegations" be served 
on Doe and that the board consider issuing a consent order to eliminate the need 
for adjudicative proceedings, as long as the consent order included a reprimand. 

 
The draft consent order produced cited Doe's engagement in "conduct that 

undermines the public confidence in the integrity of the medical profession," and 
included the information contained in the sealed record. In July 2018, the criminal 
record was sealed and Doe notified the board of the sealing, requesting that the 
board close his disciplinary matter without further action since further action 
would violate the sealing order.  

 
In April 2019, Doe also asked that if the board elected to discipline him, it 

refrain from making that discipline public until Doe could seek judicial review of 
the use of the sealed record. The board declined. The following month Doe filed 
an emergency petition to the county court. 
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The board asserted that "public disclosure of the causes of a disciplinary 
action is important to the board's mission of ensuring that only qualified 
competent physicians of good moral character are licensed to practice." 

 
Th court took note that the most recent statute governing the sealing of 

records did not prohibit their use in court proceedings before boards and 
commissions. That omission "makes clear that the board" may use the sealed 
records. But a separate law prohibits public disclosure of sealed records. 

 
Normally the board would not have access to sealed criminal records and 

thus no opportunity to disclose them anyway. In Doe's case, the question arose 
because Doe himself had supplied the documents, the court noted. However, it 
added, "because nothing in the statute requires the board to publish the basis for 
its final disciplinary decision, . . . the board should limit its description to that 
which is necessary to fulfill its mission. Indeed, the board's executive director 
attested to the fact that the board has discretion regarding the nature and 
specificity of the information it discloses to the public." The court remanded the 
case to the single justice who had first dealt with it with an order to issue a ruling 
consistent with the court's decision. 

 
U.S. Court of Appeals, 5th Circuit 
Licensee's claims alleging forged evidence of overprescribing and 
unconstitutional search and seizure by law enforcement to proceed 
 

The U.S. Court of Appeals for the Fifth Circuit rejected a lawsuit by 
a licensee alleging that investigators with the Texas Medical Board 
engaged in malicious prosecution and pretextual investigatory 
searches in order to aid criminal law enforcement. The court held that 

board investigators had immunity for their actions, but the court remanded the 
case for consideration of several other potential constitutional violations (Morgan 
v. Chapman). 

 
In 2013, law enforcement agents, including two board investigators, searched 

two medical clinics operated by Courtney Morgan for evidence that Morgan was 
selling pills, serving subpoenas on Morgan and seizing medical files. Morgan 
claimed that one of the investigators then fabricated evidence for the purpose of 
opening a criminal prosecution, by fraudulently using inaccurate numbers 
obtained from her prescription records to make to make it appear that Morgan 
was prescribing more pain medication than he actually was. 

 
Morgan was subsequently arrested and prosecuted, but a state trial court 

granted his motion to suppress evidence obtained from the search of the clinics, 
determining that the investigators had improperly collaborated with state law 
enforcement officials to charge Morgan with a crime and had failed to get a 
necessary warrant.  

 
The investigators' search had violated Morgan's rights because, the court 

explained, the intent behind their warrantless search was to pursue criminal 
charges, not to enforce the state's regulatory scheme governing controlled 
substances; Morgan had not been protected by judicial review prior to the 
search. The court dismissed the indictment in March 2016. 

 
It was not until January 2017 that Morgan learned of the investigators' alleged 

forging of prescription records, after which he filed a lawsuit against the 
investigators for malicious prosecution and violations of his Fourth Amendment 
rights to freedom from unreasonable searches. After a federal district court 

Issue:  Inter-relationship of board 
investigations and law enforcement  
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denied the investigators' claims of immunity, they appealed to the Fifth Circuit, 
which issued a panel decision August 7. 

 
On appeal, the investigators claimed that they were protected from Morgan's 

suit by the doctrine of prosecutorial immunity, a type of immunity that protects 
even malicious cases of prosecutorial indiscretion. 

 
Here, however, the court disagreed, ruling that the investigators were not 

acting in a prosecutorial capacity when they searched Morgan's office and when 
they allegedly fabricated the report on his prescription numbers. 

 
The investigators were protected by qualified immunity, a type of immunity 

which protects government agents from suit for the violation of constitutional 
rights unless those rights were firmly established at the time of the alleged 
violation.  

 
In dismissing Morgan's claim of malicious prosecution, the court determined 

that the Constitution, while protecting individuals against unreasonable searches 
and seizures, does not guarantee the right to be free from malicious prosecution, 
and thus Morgan could bring a claim for constitutional rights violations on that 
ground. 

 
The court also rejected a claim by Morgan for abuse of process on the part of 

the investigators, with Judge Jennifer Walker Elrod explaining that the Fifth 
Circuit has never identified the elements of a constitutional tort of abuse of 
process and was rejecting the concept now. 

 
"We recognize that previous decisions of this court may have left open the 

possibility that the freedom-from-abuse-of-process right lay hidden in the 
constitutional ether," the judge wrote. "We close the door on that possibility." 

 
Claims that would constitute a state tort of abuse of process can also 

constitute a violation of federal constitutional rights to freedom from 
unreasonable searches and seizures, Judge Walker Elrod explained, but those 
claims do not comprise a nonexistent federal constitutional tort of abuse of 
process. 

 
In a last attempt to save his case, Morgan argued that he was entitled to 

amend his complaint to include a claim that fell into a more recognizable 
constitutional framework. 

 
This time the judges agreed, noting that Morgan had a few potential claims. 

For one, Morgan claimed not to run any kind of pain management program or 
dispense controlled substances from his clinic, and would thus not be subject to 
the greater level of board scrutiny applicable to clinics that do dispense pain 
medication and thus the searches may not have been legally justified.  

 
Additionally, given that criminal charges were later filed against Morgan while 

the board declined to bring disciplinary charges, he had alleged the possibility 
that the board searches of his clinics by the investigators were pretextual, with 
the intent of aiding law enforcement by finding evidence to charge him with a 
crime.  

 
Morgan's arrest could also constitute an unreasonable seizure. All were 

alleged possible violations of the Fourth Amendment. Additionally, the court held 
that Morgan's allegation that the investigators had fabricated evidence to cause 
his arrest was a possible violation of his right to due process. 

 
The panel remanded to the district court for further proceedings. 
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Court of Appeals of Colorado 
Supervision of certain apprentices does not require line-of-sight  
 

A Colorado appellate court, in an August decision, invalidated a regulation 
that required plumbing licensees to maintain line-of-sight supervision when 
employing apprentices on the job, writing that more permissive interpretation of 
the state's plumbing act would still allow for safe supervision of such work 
(Welch v. Colorado State Plumbing Board). 

 
The case began in 2016, when licensed plumber Michael Welch's company, 

Confidence Plumbing, employed a plumbing apprentice while working in an 
unfinished home. Although, under Colorado law, apprentices are able to work 
while under the supervision of a licensed plumber, when a building inspector 
noticed that the apprentice was working without a licensed plumber in the house, 
the inspector filed a complaint with the board alleging that the apprentice was 
engaged in unlicensed practice. 

 
In his defense, Welch claimed that his understanding of the state's plumbing 

laws would allow the company to allow its apprentices to practice while under the 
supervision of a licensee who was also on site, which Welch defined as "not just 
one building in residential construction, but several homes located in a larger 
community."  

 
However, following a hearing, the board held that the state's Plumbing 

Practice Act requires line-of-sight supervision of apprentices and declined to 
clarify the definition of a "job site." The board suspended Welch's plumbing 
licenses and Confidence's contractor registration for five years. 

 
Welch appealed, and the case went up to the Court of Appeals of Colorado 

for the Second Division, which issued a decision overturning Welch's discipline 
August 27. 

 
Welch's primary argument on appeal was that the section of 

the Plumbing Act requiring supervision of apprentices was 
unconstitutionally vague because it fails to define either 
"supervision" or "job site" and thus does not give licensees 
reasonable guidance for what is required in the employment of 
apprentices. 

 
Agreeing that the language of the statute was vague, the 

judges of the Court of Appeals engaged in a lengthy statutory 
analysis to determine the definition of the law's terms. Reviewing 
both the Merriam-Webster Dictionary and a technical 
construction dictionary and finding those sources wanting, the 
court compared the Plumbing Act to the state's laws governing 
electricians.  

 
In 2019, the legislature had significantly amended those laws to include a 

narrow definition of "supervision" of apprentice electricians that required fully 
licensed supervisors to be present at the same address, and the court found it 
significant that the legislature, when amending the electrician law, had not 
similarly narrowed the requirements for supervision of plumbing apprentices. 

 
Additionally, the judges found that a permissively broad interpretation of 

"supervision" would likely continue to ensure that the public was adequately 
protected from substandard plumbing work.  

 

Issue:  Physical aspects of 
required supervision of 
license candidates   
 

From §12-155-103(9) of Colorado's Plumbing 
Practice Act: 

 
"Any person may work as a plumbing 

apprentice for a registered plumbing 
contractor but shall not do any plumbing work 
for which a license is required pursuant to this 
article 155 except under the supervision of a 
licensed plumber. One licensed journeyman 
plumber, master plumber, or residential 
plumber shall not supervise more than three 
apprentice plumbers at the same job site." 
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"Whether a licensed plumber maintains line-of-sight supervision of an 
apprentice during soldering only, accompanies an apprentice at all times, or is 
nearby but returns to inspect and sign off on the apprentice's work, the public 
policy of ensuring correct and safe installation of plumbing can be achieved," the 
court stated. 

 
Last, analyzing the board's interpretation of the sparse wording of the 

Plumbing Act to require line-of-sight supervision, the court held that the board 
had inappropriately added language to the text of the Act, and that line-of-sight 
supervision did not seem to be consistent with the statute's allowance of the use 
of three apprentices per job site per licensed supervisor. 

 
The court concluded "that a licensed plumber must be within a sufficient 

distance of the apprentice, whether in or outside a building, such that by 
monitoring, inspecting, and signing off on the apprentice's work with reasonable 
frequency, the correct and safe installation of plumbing can be achieved." 

 
Having thus interpreted the statute, the court determined that Confidence 

Plumbing had not failed to adequately supervise its apprentice, and it vacated the 
board's discipline. 

 
Missouri Court of Appeals 
License denial a proper punishment for practicing without a license 
 

An appellate court in Missouri, in a July 28 decision, 
overturned a state circuit court which had thrown out a decision 
by the state's Board of Nursing Home Administrator's to deny the 

license application of an administrator who had practiced in the state without a 
license for a number of months, holding that the denial of the application was not 
too severe a punishment under Missouri law (Furman v. Board of Nursing Home 
Administrators). 

 
The licensee at the heart of the case, Dawn Furman, has been licensed in 

Illinois as a nursing home administrator since 2001, and was in charge of 
overseeing several different facilities for a large healthcare company, Saba 
Healthcare. In 2015, Saba purchased an assisted living facility in Missouri, 
placing its administration under Furman's authority, with a local Missouri licensee 
in charge at the facility. 

 
In October of 2016, that local administrator unexpectedly stopped coming to 

work and the facility was in the midst of numerous difficulties, at one point being 
placed by the state into a sort of probationary status, where further regulatory 
problems would result in the closure of the facility. 

 
While seeking a permanent replacement, Furman applied for a Missouri 

nursing home administrator license that month in order to run the facility herself. 
At the same time, she seems to have begun, but failed to complete, a separate 
emergency license application which would have allowed her to immediately. 

 
She also hired a third person as the facility's new administrator, but, because 

that person was also not yet licensed as a nursing home administrator in 
Missouri, the new hire began in a lesser capacity while she applied for licensure. 

 
When the new administrator-to-be filed her own emergency licensure 

application in December 2016, she listed Furman as the Missouri facility's current 
administrator and stated that Furman had been acting in that position since 

Issue:  Sanctions for unlicensed practice  
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October, when the previous administrator had resigned. Furman, herself, signed 
the new hire's application as the "Facility Authority" for the home. 

 
Upon receipt of this knowledge, the board began an investigation confirming 

that Furman had been acting as the administrator of the facility without a Missouri 
license, and, in March 2017, the board denied Furman's own license application 
on the grounds that he had been engaged in unlicensed practice.  

 
Furman filed an administrative complaint challenging the denial, but the 

state's Administrative Hearing Commission upheld the board's decision, 
additionally noting that Furman had tried to minimize her actions in a misleading 
way during the board's investigation. 

 
Furman appealed that denial, this time meeting with some success. A state 

circuit court issued a judgment against the board, holding that it had abused its 
discretion in denying Furman's application and ordering the board to allow 
Furman to sit for a licensing exam. The board then appealed, and the case went 
up to the Missouri Court of Appeals for the Western District, which issued a 
decision re-instating the board's decision in July. 

 
The law, as expressly written, did not appear on Furman's side. In its 

decision, the Court of Appeals noted that under Missouri law the board has the 
authority to deny licensure to an applicant who has acted as the administrator of 
a nursing home without a license. 

 
Furman, for her part, did not challenge the board's finding that she had 

practiced without a license, instead arguing that the board had abused its 
discretion by not imposing a lesser sanction. She cited a previous case, Boyd vs. 
State Board of Registration for Healing Arts, in which a court had overturned the 
denial of a license application on those grounds. 

 
Judge Alok Ahuja, writing for the court, distinguished that earlier case based 

on the context of the two cases. Unlike in Boyd, the court had overturned two of 
three disciplinary findings against the defendant. Additionally, the Boyd 
defendant had stipulated to her unlicensed practice, while Furman had 
obfuscated about her own behavior and about the details of her earlier, 
uncompleted, emergency application. 

 
"In deciding whether Furman should be eligible for licensing, the 

[Administrative Hearing Commission] justifiably placed substantial weight on 
Furman's unsubstantiated claim that she had in fact submitted an emergency 
license application, and on her denials that she had acted as [the facility's] 
nursing home administrator," Judge Ahuja wrote.  

 
"An applicant's failure to acknowledge mistakes, and to accept responsibility 

for those mistakes, gives important insight into the applicant's attitude toward the 
regulatory process, and can serve as a powerful predictor of how the applicant 
will conduct themselves if a license is issued." 

 
Given the obvious circumstances of the case—that Furman had, in fact, 

engaged in unlicensed practice and that Missouri law provides the board the 
authority to deny licensure for just such an action—the court upheld the board's 
discipline, finding that it had not abused its discretion. 

 
"An applicant's failure to acknowledge mistakes, and to accept responsibility 

for those mistakes, gives important insight into the applicant's attitude toward the 
regulatory process, and can serve as a powerful predictor of how the applicant 
will conduct themselves if a license is issued," the court said. 
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California Court of Appeals 
Licensee cannot dodge obligation to adhere to trade standards 
through provision in contract with customer 
 

A California court rejected an argument by a contractor licensee that a 
disclaimer a customer had signed to release the licensee from liability for 
potential damage caused by moisture in a flooring installation also 
released the licensee from professional disciplinary action, holding that 

licensees cannot contract away their duty to adhere to professional trade 
standards (Sieg v. The Registrar of Contractors). 

 
The board brought a disciplinary case against contractor licensee George 

Sieg for substandard flooring work in 2012. Following a hearing which found Sieg 
culpable for the work, the board's Registrar required Sieg to obtain a $30,000 
disciplinary bond, effective for three years. Sieg appealed the decision, and the 
case went to the California Court of Appeals in the First District, which issued a 
decision August 31. 

 
The substandard work in question involved the installation of expensive wood 

flooring. Errors—later attributed to Sieg—were made regarding the relative 
moisture levels of the existing material and the new flooring, and this caused the 
newly-installed floor to expand beyond the provided space and make startlingly 
loud popping noises as the boards buckled against each other, with one witness 
describing the floor as "like it was demonized."  

 
The homeowner spent $7,000 trying to ameliorate the problem, and a board 

investigator later determined that an additional $28,000 would be needed to fix 
the floor. 

 
At the hearing, the homeowner on whose flooring Sieg had worked also 

testified that Sieg had forged a date and initialing on an installation order form. 
 
On appeal, Sieg argued that, in a disclaimer signed before the installation of 

the flooring, the homeowner had waived any basis to complain about Sieg 
installing the floor without the proper precautions for moisture differences. Sieg 
argued that the homeowner, a financially well-off professional, was a 
sophisticated customer and was familiar with the importance of such waivers 
when the agreement was signed, and did so knowingly in order to speed up the 
installation for his own convenience. 

 
The court held that any disclaimer was irrelevant for protection from the 

board's action. "For purposes of licensing enforcement, a homeowner cannot 
consent to a contractor's departure from accepted trade standards for good and 
workmanlike construction," wrote Justice Jon Streeter for the court.  

 
"Whatever private arrangements may be made between a contractor and a 

client, the contractor has an independent obligation to the public to adhere to 
statutorily established standards of performance," Justice Streeter wrote. 
Therefore, Sieg could not contract away his professional obligations. 

 
Sieg also objected to a decision by the administrative law judge conducting 

his case to review evidence that Sieg had obtained and submitted after the final 
day of his hearing, arguing that the judge's denial of his request was a violation of 
his rights to due process. 

 
 Sieg claimed this evidence–which he claimed showed that board 

investigators and the homeowner had perjured themselves regarding the cause 

Issue:  Waiver of liability versus 
authority of regulatory board 
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of the floor problems and whether the homeowner was aware of the possibility of 
such problems occurring on the proposed installation schedule–had not been 
available at the time of the hearing. 

 
However, having examined Sieg's claims, the court held that, even if true, the 

particular discrepancies in testimony and documents would not have made a 
difference to Sieg's case, and were thus irrelevant. 

 
Having rejected Sieg's arguments, the court affirmed the board's decision. 

 
  

Superior Court of Rhode Island 
Formal recommendation by hearing examiner not required in order to 
revoke a license 
 

In an August 31 decision, the Superior Court of Rhode Island in 
Providence upheld the license revocation of a psychiatrist who had an 
affair with the husband of a married couple she had treated, ruling that, 
under state law, no formal two-tiered disciplinary process, using both a 

hearing examiner and investigative committee, was needed in order to impose 
discipline (Boyle v. Rhode Island Department of Health). 

 
In 2011, psychiatrist Sarah Boyle began a romantic relationship with the 

husband of a married couple whom she had treated in person from 2001 to 2007, 
and for whom she had still written prescriptions until 2010. In 2014, the wife of 
the couple filed a complaint about Boyle regarding the affair. 

 
Following the complaint, an investigative committee of the state's Board of 

Medical Licensure and Discipline issued a summary suspension of Boyle's 
license, and the board eventually followed with an order to revoke 

 
The board determined that Boyle acted unprofessionally by engaging in a 

romantic relationship with a patient, inappropriately discharging the wife as a 
patient, and withholding the wife's records from her new treating physician while 
additionally adding new diagnoses despite not having seen the wife in person for 
over three years. In addition, Boyle attended a family court hearing between the 
husband and wife as emotional support for the husband. 

 
Boyle appealed the revocation decision, arguing that the board improperly 

failed to use a mandatory two-tiered hearing process in her case. Under Rhode 
Island law, disciplinary cases must first be heard by a hearing officer, who is 
responsible for proposing factual findings, conclusions of law, and a sanction, 
and then by an investigative committee, which reviews those findings and issues 
a final decision.  

 
Here, she asserted, the hearing officer did not make any conclusions, but 

instead worked with the investigative committee to issue a final order, and such 
an error invalidated the committee's decision to revoke her license. 

 
The court, in an opinion by Judge Susan McGuirl, disagreed. "The 

Department's current regulations do not mention anything pertaining to deference 
given to a hearing officer's proposed writing of fact," wrote the judge. Although 
such instructions to the investigative committee once existed in the board's 
regulations, the board had since removed them. As such, nothing required the 
board to rely on a hearing examiner's findings when making a decision. 

 
Doyle made several more arguments, a few of which the court addressed in 

detail. 

Issue: Procedural requirements 
for imposing discipline   
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She claimed that the board's restrictions on relationships between 
practitioners and their clients improperly failed to enunciate a minimal standard of 
care, and that a reviewing court thus had no evidence to review which could 
indicate that she had failed to meet a specific standard of care. 

 
Again, the court disagreed. During the hearings, two expert witnesses 

testified on the standard of care regarding romantic relationships between 
psychiatrists and patients, and the hearing record indicated that the board relied 
on the testimony of its expert, who expounded on the standard of care the board 
was to base its decision on. This evidence was sufficient for a reviewing court to 
examine. 

 
Boyle also argued that the "once a patient, always a patient" standard 

violated her rights to due process, as she was entitled to a level of privacy 
regarding her intimate relationships. 

 
The court again disagreed, this time re-framing this issue. Boyle was not just 

the psychiatrist to the patient with whom she had a relationship, but his wife, as 
well, judge McGuirl noted, and so the issues before the committee and the court 
did not solely concern her romantic relationship.  

 
The board's expert testified that, "in this case the [wife] would, upon entering 

therapy with a physician, have expected that the physician would not have had a 
relationship with a spouse, family member, et cetera, and the fact that this can 
happen can be detrimental to the former patients and could make [her] have a 
great difficulty trusting another therapeutic relationship." The court agreed. 

 
Last, Boyle argued that, under the state's Open Meetings Act, the board was 

required to give her notice of a special session it held to discuss the specification 
of the charges it was considering against her. Under Rhode Island law, the court 
held, Boyle's presence was not required at such a meeting, which was 
categorized as an investigative one. 

 
Having dismissed Boyle's arguments, the court affirmed the decision to 

revoke Boyle's license. 
 

Idaho Supreme Court 
Complainant cannot force board to let him testify against licensee 
 

The Supreme Court of Idaho, in an August 7 decision, rejected 
an attempt by a veterinary customer to force the state's Board of 
Veterinary Medicine to initiate a formal disciplinary process against 

a veterinarian against whom he had filed a complaint. The court ruled that 
contested cases are only mandated when a formal complaint is filed by a state 
agency (Vickers vs. Idaho Board of Veterinary Medicine). 

 
In 2018, Kirby Vickers tried to take a sick kitten to the veterinarian he had 

been using, Kerry Collins. Because Vickers called after Collins's clinic was 
closed, an employee there told him to take the kitten to an emergency animal 
hospital instead. Vickers, apparently unhappy with this, informed the clinic that he 
was going to file a complaint with the board. The next day, Collins cancelled an 
upcoming appointment for Vickers and told him she would no longer treat his 
kitten. 

 
Vickers followed through on his threat, mailing a grievance letter regarding 

the clinic's inability to see his kitten, adding an additional charge that Collins had 

Issue: Role of complainant in board's 
enforcement of professional standards   
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been negligent in caring for another cat, and accusing Collins and the emergency 
animal hospital of collusion.  

 
However, when the board declined to take action against Collins, Vickers filed 

a judicial complaint against the board, seeking to force it to hold a hearing where 
he would be allowed to testify. A district court dismissed the complaint and 
Vickers appealed to the Supreme Court of Idaho, which issued a decision in 
favor of the board. 

 
On appeal, Vickers cited the state's Administrative Procedure Act, arguing 

that, by mailing a grievance letter, he had initiated a contested case, which, 
under the Act, would require the board to hold a hearing. 

 
The justices did not agree. Under Idaho law, an official complaint that 

requires a mandatory hearing under the Act is an action taken by a state agency, 
not a private citizen such as Vickers. A case only becomes "contested" in the 
meaning of the Act if it is a proceeding by an agency. 

 
"Vickers is not an agency, nor is he an official representative of one," wrote 

Justice Gregory Moeller. "Thus, while Vickers's letter has been continually 
referred to as a 'complaint' in this case, it is more properly categorized as a 
grievance letter and recommendation for the board to take action against Dr. 
Collins." 

 
"Although a filing of a complaint still initiates a contested case, an agency's 

complaint remains distinguished from a public inquiry or recommendation." 
 
Moeller acknowledged that an earlier case had used the word "complaint" to 

refer to such grievance letters, but also that the case had expressly 
acknowledged the difference between such grievance letters and agency-filed 
complaints. 

 
"Although we share some of the concerns Vickers has raised regarding the 

lack of oversight and accountability provided in these statutes [delineating the 
authority of the board to initiate cases], we cannot agree with Vickers's premise 
that the APA permits any private citizen to direct who shall be prosecuted and 
investigated by the governmental boards.  

 
Here, the Board's prosecutorial functions are clearly discretionary and 

disputes are meant to be resolved informally where possible." 
 
Vickers also challenged the trial court's holding that he was not an "aggrieved 

party," which would allow him to have an injury to litigate. Describing Vickers's 
argument, Justice Moeller wrote that, "Essentially, Vickers contends that he is 
'forever aggrieved' without a fair decision-making process; i.e. that he has a right 
to a hearing as a party who initiated the case—not for himself to be heard, but to 
see Dr. Collins prosecuted per his recommendation." 

 
"While we understand Vickers's desire for personal vindication, we disagree 

with his legal analysis." Vickers, despite feeling aggrieved, had not articulated an 
actual interest in the outcome of the case, wrote the justice.  

 
Although Vickers cited the legislature's statutory policy declaration to 

safeguard the public by licensing veterinarians, "Nothing in this statute grants 
Vickers a private right to initiate a contested case under the APA, nor does it 
guarantee him specific due process rights when writing a grievance letter to the 
Board." 
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Court of Appeals of Oregon  
Discipline upheld against psychologist who gave patient file to 
opposing counsel in lawsuit 

 
The Court of Appeals of the State of Oregon, in a May 13 decision, 

upheld discipline imposed by the state's Board of Psychologist Examiners 
on a university clinic psychologist who provided the medical files of a 
student patient to university attorneys while the student was suing the 

school (Kerr v. Board of Psychologist Examiners). 
 
The psychologist licensee, Shelly Kerr, is the director of a university 

counseling center. In 2014, a student sought counseling regarding a sexual 
assault by another student, and later hired an attorney to pursue legal charges 
against the university. 

 
In August of that year, the student's attorney wrote to the university, informing 

its attorney of the school's duty to preserve all documents relevant to the case.  
The student's attorney also wrote to the counselor who had treated the student, 
asking for documents related to his client, who signed a release allowing the 
center to provide her with her own documents. 

 
During an attempt at mediation a few months later, the student's attorney 

provided the university's counsel with selected patient records in support of the 
student's damage claims.  After the mediation failed, university attorneys sought 
the patient's entire confidential record from the counseling center, which Kerr, 
despite the lack of a release form from the student, eventually directed her staff 
to provide. 

 
While Kerr expressed reservations about providing the file to the university's 

attorneys, the interim legal director apparently told her that she could permissibly 
provide the university's legal department with the student's entire file for the 
purposes of preserving the documents for litigation and that, in any case, the 
student had waived the confidentiality of the files by providing selected 
documents to the university's attorneys during the mediation attempt. 

 
When the student learned of the release of her confidential patient file to the 

university's legal office, she sent a letter of objection to the board and added 
claims regarding the release of her file in her lawsuit. 

 
In September 2015, the board filed formal disciplinary charges against Kerr, 

and a hearing was conducted by an administrative law judge, who concluded that 
Kerr breached medical ethics standards by supplying the student's file to the 
university's legal team.  The board concurred with that finding, reprimanding Kerr 
and fining her $2,500. 

 
Kerr appealed, arguing that the board incorrectly determined that she had 

violated professional ethical standards by providing a copy of her patient's 
medical file to opposing counsel with the claim that the file was no longer 
confidential at the time it was shared. 

 
This claim was not successful.  Kerr argued that, by sending the letter urging 

the university to retain all files relevant to the student's lawsuit, the student's 
attorney had waived the confidentiality of the file.  

 
However, the court agreed with the board's interpretation of Oregon's 

psychology regulations as requiring express consent from a patient before 
confidential files could be released to a third party, phrased as "consent by which 

Issue:   Discipline for violation of 
confidentiality of records 
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a patient's purported release speaks explicitly about her patient records and 
expresses her intent to forgo confidentiality."  The preservation letter—which only 
directed the university to preserve its records—had not met this explicit standard. 

 
Kerr also argued that, under judicial precedent, she had a legal obligation to 

disclose the patient's record in response to the preservation letter, one which 
superseded her professional obligation to safeguard the confidentiality of her 
patient's file.   

 
The court disagreed with this argument as well, noting that document-

preservation letters such as that received by the university do not have the force 
of law, but are merely advisory of "prudent practice" during a lawsuit, and that 
nothing about the practice of retaining documents for possible litigation is 
concerned with the confidentiality of a patient's medical records, as preservation 
and confidentiality are not mutually exclusive. 

 
Kerr also argued that, because the student's attorney had shared selected 

documents from the medical record during the mediation process, the attorney 
had waived any confidentiality in the file. Again, the Court of Appeals disagreed.  
The disclosed documents were disclosed as part of a mediation process, itself 
protected by non-disclosure privileges, and thus that release could not amount to 
a waiver. 

 
Last, Kerr contended that the board had erred by not considering testimony 

from one of her witnesses—an attorney who represents psychologists before the 
board and was on retainer from the board to give advice to licensees—that the 
preservation letter obligated Kerr to disclose the patient's record. The court 
rejected this last argument as well, writing that the attorney's "post hoc analysis" 
of the situation was "irrelevant" because Kerr had not, in fact, reached out to 
seek independent ethical advice. 

 
"Seeking independent ethics advice would have been one of several ways 

that petitioner could have shown adherence to the Ethics Code and could have 
taken steps to resolve the problem even if . . . the advice received would have 
supported her action," wrote Judge Joel DeVore for the court. "The board's point 
was that she did not try." 

 
Court of Appeals of Kentucky 
Licensee not entitled to second evidentiary hearing after 11 years 
of procedural up-and-downs 

 
A Kentucky appellate court, in a May decision, overturned a state 

circuit court decision awarding an evidentiary hearing to a licensee whose 
discipline case had been decided by the state's engineer and land 
surveyor board in 2009 and has been bouncing around the state judicial 

system since that time (Kentucky State Board of Licensure for Professional 
Engineers and Land Surveyors v. Curd). 

 
The case involves a long procedural process. In 2009, the board suspended 

licensee Joseph Curd's license for six months for providing misleading expert 
testimony in a 2003 boundary dispute case.  

 
Curd appealed, and eventually won a decision from the state's Supreme 

Court, which ruled that the administrative regulations under which he was 
disciplined were void for vagueness and overturned all but one violation found by 
the board, then remanded the case to decide what sanction was appropriate for 
that one violation. 

Issue:  Role of new evidentiary 
hearings in disciplinary appeals           
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On remand, the board simply re-imposed Curd's six-month suspension, 
failing to make findings or explain why it was imposing that particular sanction. 
Curd appealed again, and this time the Court of Appeals remanded the case for 
the board to explain the reasons it thought a six-month suspension was 
appropriate. 

 
In 2018, the board issued an order explaining the length of its sanction, but 

Curd again appealed, this time arguing that the board violated his right to due 
process by denying him the opportunity to produce evidence to contest the 
considerations listed by the board in his penalty.  

 
A state circuit court agreed, holding that Curd was owed a hearing, and the 

board then appealed back to the Court of Appeals, which issued a decision—this 
time in favor of the board—May 15. 

 
On appeal, the board argued that the lower court's decision to require a 

hearing for Curd was in violation of an earlier order by the Court of Appeals 
during Curd's second appeal process, in which the Court held that Curd was not 
entitled to an evidentiary hearing because the board's sanction was a 
discretionary act and required no fact-finding.  

 
Curd, the court noted, had been afforded a sufficient evidentiary hearing 

during his initial case, and that satisfied the requirements of due process. There 
were no new findings to make at this late stage. 

 
"The only act left to be done on remand was for the Board to issue 

explanatory findings as to why Curd should be suspended for six months." The 
circuit court had granted Curd a hearing because he claimed he did not know 
which factors the board would list to justify its sanction and thus had no 
opportunity to contest them, but that circumstance was known to the Court of 
Appeals when it had issued its earlier decision, and so that decision had 
affirmatively denied Curd such a hearing. 

 
"Curd long ago had the opportunity to present evidence and to cross-examine 

adverse witnesses at a three-day hearing. Having considered the circuit court's 
order and all the parties' arguments, we reiterate that Curd is not entitled to 
another bite at the evidentiary hearing apple," wrote Judge Jacqueline Caldwell 
for the majority. 

 
In a last twist, because the circuit court, assuming its ruling made Curd's 

other issues moot, had declined to address those other arguments on appeal, the 
Court of Appeals remanded the case back to the lower court for further 
proceedings. 
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