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Federal  Fil e  
 
Minimum-fee policy for licensees violates 
antitrust law, FTC asserts in complaint 
 
 

    In its first antitrust action against a 
licensing board since the landmark U.S. 
Supreme Court case North Carolina State 
Board of Dental Examiners v. FTC in 

2015, the Federal Trade Commission filed a May 31 complaint against the 
Louisiana Real Estate Appraisal Board over its requirement that 
appraisers charge at least as much as median fees in their region.  
 
    The FTC says the board's rules violate antitrust law and go well beyond 
the requirement in the Dodd-Frank Wall Street Reform and Consumer  
Protection Act, enacted in 2010, that appraisal management companies 
  

(See Federal File, page 15) 
 

 

Advertising 
 
 

Blog posting tests professional ethics 
rules governing advertising 
       

     Increasing numbers of attorneys are 
using blogs to post brief articles or 
comments on a variety of subjects online, 
the State Bar of California's professional 

responsibility committee says.  
 
    The blogs "run the gamut from those having nothing to do with the legal 
profession, to commentary on legal issues and the state of the justice 
system, to self-promoting descriptions of the attorney's practice and 
courtroom successes, to overt advertisements for the attorney or her firm." 
 
     But under what circumstances does blogging become subject to Rules 
of Professional Conduct governing attorney advertising? That was the 
question addressed by the State Bar's committee in a recent opinion 
(Formal Opinion 2016-196)—and although the answers aren't simple, they 
largely relate to whether the blog post invites readers to hire the attorney. 
 
    "Perry Mason? He's Got Nothing on Me!" is one hypothetical title of an 
attorney's blog that might fall under the reach of the rules of professional 
conduct, the committee says by way of example. If the attorney blogged 
about a successful defense and labeled himself a premier criminal 

Issue:  Fee-setting by 
regulated professionals 

Issue:  Regulating new 
forms of advertising 
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defense lawyer, the blog "may qualify as a false, misleading or deceptive 
communication" even if it does not contain a specific invitation to retain the 
attorney's services, the opinion states.   

 
     However, blog posts that are not at such an 
extreme can be more complicated. What if an 
attorney has a stand-alone blog that links to her 
professional webpage? Attorneys who post such 
blogs, even if they are on legal subjects, can 
avoid violating professional conduct rules, but a 
blog crosses the line if it expresses the attorney's 
availability for professional employment directly or 
implicitly, the State Bar's committee says.  
 

For example, "Check out my website!" or 
"Who wants to be next?" would be considered 
communications subject to advertising rules, 
while simply having a byline with a hyperlink to a 
professional website and contact information 
would not be enough to qualify the blog as 
attorney advertising. However, the opinion notes, 
"the biographical or contact information itself may 
be subject" to the professional conduct rules. 
 

The committee's opinion notes that a 
hypothetical blog consisting of short articles 
relating to an attorney's area of practice such as 

family law would generally not create professional conduct issues.   
 
"Even though [the attorney's] primary purpose in blogging is to demonstrate 

his knowledge of family law issues to his colleagues and prospective clients in 
order to enhance his reputation in the field and increase his business, the blog 
posts are informational expressions of knowledge and opinions," not offers or 
messages concerning the attorney's availability for professional employment or 
invitations to readers to employ the attorney's services, or specific descriptions of 
the services offered. 

 
However, a concluding statement in a blog post in which the attorney asks 

readers to call him if they have questions about their personal cases might raise 
professional responsibility issues, the opinion states. 

 
The California State Bar emphasizes that the committee's opinion is "not 

intended to chill or limit the protected speech of any lawyer, but rather to provide 
guidance to attorneys engaged in blogging activity as to the types of blogs or 
blog posts that may fall within the ambit" of advertising standards set by the 
Rules of Professional Conduct and state laws. 

 
Law restricting advertising of specialties held unconstitutional 
!

A Texas law that restricts dentists from advertising as specialists 
unless their specialty is one of nine approved by the American Dental 
Association (ADA) violates constitutional protections of free speech, the 
judges of the U.S. Court of Appeals for the Fifth Circuit held in a June 19 

decision (American Academy of Implant Dentistry v. Parker). The ruling upheld a 
lower court opinion. 

 
The plaintiffs, a group of dentists and dental industry organizations, brought 

suit to stop enforcement of a Texas law that prohibits dentists from advertising as 

Ever since the U.S. Supreme Court, in Bates v. State 
Bar of Arizona (1977), declared attorney advertising to be 
commercial speech protected by the First Amendment, and 
the same court overturned the American Medical 
Association's ban on advertising in 1982 (AMA v. FTC), 
strict rules against professional advertising in all fields have 
mostly been replaced with more reasonable restrictions. 
But with the nation's shift away from traditional media to 
Internet communication, practices like blog posting have 
challenged past definitions of advertising as well as state 
licensing board regulations on the subject. 

 
A 2013 decision by the Virginia Supreme Court (Hunter 

v. Virginia State Bar ex. Rel. Third District Committee) was 
one of the first to address the subject of blog posting when 
it found that an attorney's blog that focused almost 
exclusively on his success in the field of criminal defense 
law constituted advertising within the meaning of the state's 
attorney advertising rule. The U.S. Supreme Court declined 
to consider an appeal of the Hunter decision. 

   

Issue:  Regulatory limitations on 
professionals' commercial speech 
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specialists in areas of practice not recognized as specialties by the American 
Dental Association, which limits its recognized specialties to nine areas of 
practice. 

 
The dentists and other plaintiffs argued that the First Amendment's 

protections of speech gave them the right to advertise, truthfully, as they pleased. 
While prohibiting the use of the word "specialty," the law did allow dentists to list 
board certification and other accreditations. 

 
After a district court found in favor of the dentist plaintiffs, ruling that the 

prohibition was unconstitutional on First Amendment free speech grounds, the 
board appealed, and the case went up the Fifth Circuit. In its appeal, the board 
argued that the word "specialist," if used in a context of unregulated advertising, 
would be devoid of meaning and, thus, inherently misleading; without an agreed-
upon meaning, set by the board, it claimed, the phrase indicates nothing helpful. 

 
The court did not agree. "The term 'specialist' . . . is not void of intrinsic 

meaning," wrote Judge Leslie Southwick in her opinion for the court. Although the 
board had brought in several experts whose testimony on the definition of the 
term differed, "all of the testimony offered by the board demonstrates that the 
term 'specialist' conveys a degree of expertise or advanced ability."  

 
"Although different consumers may understand that degree of expertise in 

different ways, that only shows the term has the potential to mislead. It does not 
mean the term is devoid of intrinsic meaning and, therefore, inherently 
misleading . . . Here, the individual plaintiffs intend to use 'specialist' in the same 
manner as dentists practicing in ADA-recognized specialties, namely, to convey 
useful, truthful information to the consumer." 

 
Although the court agreed with the board that the state had a substantial 

interest in protecting the public from misleading information, the court disagreed 
that the rule furthered that interest, a requirement for state restrictions on speech. 
The board provided testimony from witnesses who described complications 
arising from patients who visited a general practitioner, but the challenged rule, 
wrote Judge Southwick, would not address these problems, as it only prohibits 
dentists from advertising as certain specialists. 

 
The prohibition was also more extensive than necessary. The rule 

"completely prohibits the plaintiffs from advertising as specialists in their fields 
solely because the ADA has not recognized their practice areas as specialties," 
the judge noted. "The board has not justified [the rule] with argument or 
evidence," and "the board has not suggested that it considered less-burdensome 
alternatives." The court thus upheld the lower court's decision declaring the law 
unconstitutional. 

 
Justice James Graves, Jr., dissented from the majority's opinion, agreeing 

with the board's argument that the term "specialist" is without inherent meaning 
outside of the regulatory strictures of the board and that its use, without board 
permission, is potentially misleading. He also maintained that the board had 
presented enough evidence that the disputed rule advanced the state's interest in 
avoiding misleading consumers that the question should go to a fact-finder. 

 
Chiropractor properly sanctioned for using "Neurologist" in job title 
 

The Mississippi chiropractic board disciplined a licensee for labeling 
himself as a "chiropractic neurologist," a title that the board determined 
was misleading and in violation of recent state legislation limiting the 
wording that health professionals are permitted to use in advertising. The 

Issue:  Titles and language used 
in professional advertising 
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Supreme Court of Mississippi upheld the board's decision May 25 (Barlow v. 
Mississippi State Board of Chiropractic Examiners). 

 
The board investigated chiropractor Andy Barlow after receiving two patient 

complaints that he misleadingly advertised himself as a "Chiropractic 
Neurologist" and listed two lengthy private certifications based on that, indicating 
that he specialized in both neurology and chiropractic.  

 
After hearings, the board held that Barlow had 

inappropriately advertised himself as something other than a 
chiropractor, and imposed a fine of $500 and approximately 
$3,200 in costs. Barlow appealed and, after an unfavorable 
decision from a state circuit court, the case went up to the 
Supreme Court. 

 
On appeal, Barlow claimed that the circuit court had been 

required to review the board's evidence and make its own 
judgment based on the facts, an action the lower court 
declined to take. As a court with statutorily-empowered "de 
novo" review —a status that gives a court the power to 
review a case with little deference to a lower body's 
decision—over his case, Barlow argued that the circuit court 
should have made its own judgment on the factual evidence 
in his case. 

 
The justices of the Supreme Court did not agree, and rejected Barlow's 

argument. Although the circuit court had de novo authority over the case, wrote 
Justice Leslie King, Barlow's appeal of the lower court's decision was still limited 
to those issues allowed "within the confines of the deference given to agency 
decisions."  

 
Here, "de novo" (which means "from the new") simply referred to the fact that 

the circuit court was the first formal state judicial body hearing the case, on 
appeal from a board decision. However, the board's fact-finding decision was still 
owed deference; under explicit Mississippi statute, any appeal was limited to one 
of several issues that did not include fact-finding. 

 
In a second argument, Barlow cited a Mississippi statute—the Patient's Right 

to Informed Health Care Choices Act of 2012—which, in specifying medical 
qualifications and licensure for prospective patients, defines categories of health 
care practitioners and requires that advertising for health care services "must 
identify the type of license held according to the definitions under this chapter." 

 
The statute also states that doctors of chiropractic are signified by "'D.C." or 

the words chiropractor, doctor of chiropractic, or chiropractic physician. Barlow, a 
little cheekily, argued that, because of the Act's goal of making medical profess-
ionals' qualifications clear, he was actually required to list all of his certifications. 

 
Again the Court disagreed with Barlow. "The Act very clearly has the purpose 

of ensuring that patients can differentiate among the different types of doctors," 
wrote Justice King. "Indeed, the Act requires that advertisements must identify 
the type of license held according the Act's definitions . . . The only license that 
the record reveals that Dr. Barlow holds is a doctor of chiropractic. His additional 
certifications are not licenses. Nor are they included in the Act's definitions, which 
identify only the category of 'practitioners of chiropractic.'"  

 
"Viewing the Act as a whole, instead of one sentence in isolation," the justice 

concluded, "it is very clear that the purpose of the Act is for the various types of 

The three labels Barlow used in his advertising 
were: 

 
• Chiropractic Neurologist 
 
• DACNB (Diplomate of the American 

Chiropractic Neurology Board); and 
 
• FACFN (Fellow of the American College of 

Functional Neurology) 
 
According to the court, Barlow's advertising 

material did not spell out what the initialisms 
DACNB or FACFN stood for. 
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doctors to reveal the type of doctors they are, i.e., to reveal the particular 
licenses they hold, so that a patient will not, for example, show up to a dentist's 
office for prenatal care." Barlow's non-licensure certifications did not meet that 
criterion. 

 
In a last argument, Barlow challenged the board's assessment of $3,200 in 

costs as beyond its authority and not supported by evidence. 
 
This time the Court agreed. "The governing statute allows the Board to 

assess monetary penalties for violations found. However, it does not explicitly 
allow the Board to assess the costs of the investigation to the party disciplined," 
wrote Justice King.  

 
Several other licensing bodies in the state do have explicit authority to recoup 

the costs of an investigation, the court noted. "While it is entirely possible that the 
lack of authority for the chiropractic board, as well as for several other 
professional boards, to recoup those fees may be a mere oversight by the 
Legislature, this Court cannot read that authority into the statute where it does 
not exist." 

 
Further, although the board is authorized to consider the costs of its 

investigation when it assesses a penalty on a disciplined licensee, the board 
fined Barlow $500 and then specifically assessed the $3,200 in costs as a 
separate item. If the board had not expressly designated the money as a 
reimbursement of its investigation costs, it may have been able to include the 
total in Barlow's penalty as a factor in its calculation of the proper fine. 

 
And, although the board argued that the error was harmless, as Barlow had 

committed eight different professional violations and the board was entitled to 
fine him up to $1,000 for each, Justice King noted that the board had failed to 
make any findings regarding multiple violations; it had only fined King for one 
violation. "The findings of fact must govern, and the findings of fact do not 
quantify the number of violations," she wrote. 

 
 

Practic e  Restric t ions 
 
Federal court cites physician free speech in halting abortion law 
over rules for advice and identity checking  
 

A federal judge in Indiana, citing concerns over free speech, 
unconstitutionally-burdensome restrictions on abortion seekers, and vague 
language imposing affirmative requirements on physician-providers, issued an 
injunction June 28 halting Indiana's newly enacted abortion restrictions (Planned 

Parenthood of Indiana and Kentucky v. Commissioner, Indiana State Department 
of Health). 

 
Earlier this year, the Indiana legislature passed a law altering the state's 

regulation of abortions seeking to limit the services available to minors through 
several new strictures.  

 
First, although unemancipated minors may, as under the old version of the 

law, still obtain an abortion without parental participation by proving to a court 
that they are mature enough to make an independent decision, the new law 
requires that the court notify the minor's guardians of the impending procedure 

Issue:  Prescriptions for 
professionals' behavior 
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unless the court determines that notification would not be in the best interest of 
the minor.  

 
Second, in cases where a minor is accompanied by a parent, the new law 

also places an affirmative obligation on the providing physician to obtain 
sufficient identification from the adult to establish he or she is the parent of the 
abortion-seeking minor, and then sign an affidavit to that effect.  

 
And third, by prohibiting any person from "knowingly or intentionally aiding or 

assisting an unemancipated minor in obtaining an abortion without the consent 
required," the new law effectively prohibits providers from informing patients that 
nearby states may have less strict rules on the obtaining of abortions. A medical 
provider who violates the legislation is exposed to criminal and professional 
disciplinary charges, and would be liable for civil damages to an injured party. 

 
An abortion provider, Planned Parenthood of Indiana 

and Kentucky, or PPINK, for short, challenged the new 
legislation, arguing that it would be unduly harmful for 
many abortion-seeking minors in the state and, thus, 
unconstitutional. As part of the suit, PPINK sought a 
preliminary injunction halting implementation of the new 
legislation. 

 
Judge Sarah Evans Barker, of the U.S. District Court 

for the Southern District of Indiana, hearing the case, 
substantially agreed with the PPINK's arguments, holding 
that the plaintiffs challenging the law were likely to 
succeed on the merits of their case and granting the 
injunction. 

 
First, and primarily, Judge Evans Barker held that the 

requirement that notice be provided to the minor's parent, 
regardless of the maturity of the minor seeking the 
abortion, was an undue burden placed on those minors, 
and thus unconstitutional. Although parents in such cases 
are not expressly allowed to intercede and prevent the 
procedure, she wrote, the practical consequences of their 
receiving notification may amount to the same result. 

 
Secondarily, but more important from a professional licensing perspective, 

PPINK challenged the new requirement that abortion-performing physicians, in 
cases where a minor is accompanied by a parent, affirmatively obtain 
identification sufficient to establish that the accompanying adult is, in fact, the 
minor's parent or guardian, and then sign an affidavit to that effect. This 
requirement, PPINK argued, was both overly vague and in violation of the Equal 
Protection Clause of the Fourteenth Amendment. 

 
Judge Evans Barker agreed. In the new legislation, physicians are required to 

obtain "identification or other written documentation" of a parent's identity that 
provides "an articulable basis for a reasonably prudent person to believe" that the 
accompanying adult is the minor's parent.  

 
Aside from government-issued identification, which is also required, "these 

specific statutory provisions . . . provide no meaningful guidance to a physician in 
determining what additional identification . . . and/or other documentation would 
be sufficient to satisfy [the law's] 'some evidence' standard and provide 'an 
articulable basis for a reasonably prudent person to believe' that the minor's 
parent is in fact who he or she purports to be," wrote the judge. "As such, [the 

 The judge noted that the challenged statute 
creates considerable possibility for confusion.. 
"We can easily imagine a situation in which the 
parent's name listed on the birth certificate does 
not match the parent's identification, such as in 
cases of parental divorce or marriage. The statute 
provides no guidance regarding whether a birth 
certificate in that case would still provide 'an 
articulable basis for a reasonably prudent person 
to believe' that the individual is the parent of the 
minor or whether a 'reasonable person under the 
same circumstances' would still rely on the birth 
certificate to prove the parental relationship."  

 
In addition, the judge said, it was not even 

clear whether a physician's acceptance of a birth 
certificate with the correct names would protect 
them in cases where other elements may still 
make reasonable reliance on those documents 
doubtful. 
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law] fails to provide PPINK and its physicians 'fair notice' as to the standard(s) to 
which their conduct must conform in order to avoid possible criminal prosecution 
and licensing sanctions." 

 
Although the state agreed that the outer limits of what would be acceptable 

identification were vague, it argued that many forms of identification documents, 
such as a birth certificate, would fulfill the law's requirements without question, 
and that physicians could safely limit themselves to accepting those documents. 

 
However, Judge Evans Barker rejected this argument. First, she noted, the 

state had not produced any support for an argument "that a statute cannot be 
unconstitutionally vague as long as there is at least one clear way of complying 
with the statutory requirements that individuals can choose to follow." Second, 
she wrote, even the purported "safe" identification documents proffered by the 
state are less sure than the state claimed.  

 
"Because the statute leaves unspecified the parameters for compliance, 

prosecuting officials who are responsible for enforcement of the statute, including 
the Indiana State Department of Health, are afforded unfettered discretion to 
determine on a case-by-case basis whether the law has been violated," Judge 
Evans Barker said.  

 
"Given the highly controversial and often politicized nature of abortion rights, 

the danger that locally-elected prosecutors and other enforcement officials could 
use the imprecision and malleability of the standard to further their own views 
and agendas is especially problematic." 

 
Finally, PPINK challenged the part of the new law that prohibits assisting 

minors in obtaining an abortion without the parental consent, which the state 
conceded would prohibit its physicians and staff from informing minors that 
identification and notice requirements in neighboring states are less strict. This 
prohibition, PPINK argued, was an unconstitutional violation of constitutional 
rights to speech. 

 
Judge Evans Barker again sided with the plaintiffs. "Here, the information 

PPINK and its physicians seek to convey to clients, to wit, factual information 
concerning consent requirements and abortion options in other states, is not tied 
to any medical procedure or professional advice that PPINK is providing to any 
particular individual patient."  

 
"Rather, the fact that other states may have more lenient parental consent 

and notification requirements for abortions is generic, non-medical information 
that does not involve professional judgment, is publicly available from a wide 
variety of sources, including the internet, and could be provided by anyone." 

 
Such statements would thus not be subject to the lesser standards of scrutiny 

for professional speech, and the stricter standards for restrictions on general 
speech, which require that the restriction is "narrowly tailored to serve a 
compelling state interest," did not favor the new requirement.  

 
Although the state argued that it had an interest in protecting the well-being of 

minors from the psychological harm it alleged could occur with an abortion, 
Judge Evans Barker noted that "the State has not articulated the specific 
psychological hard to minors that is caused by the dissemination of truthful 
information concerning lawful abortion options, particularly given that such 
information is widely available to the public." 
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Reshaping Regulation 
 
Ordering in-depth review, Idaho acting governor calls for "lightest 
possible hand" in regulating professions  
 

Announcing that the recent legislative session made it clear that a 
comprehensive look at licensing requirements was needed, Idaho acting 
governor Brad Little issued an executive order May 9 requiring state 
agencies to report on whether the requirements they enforce are necessary 

and in the public interest.  
 
The "Licensing Freedom Act," as Little dubbed it, was issued with several 

rationales related to free markets and unobstructed commerce. 
 
The executive order "may well result in removing unnecessary barriers to 

desirable employment for qualified individuals and increasing the availability of a 
skilled and valuable workforce necessary to grow Idaho's economy." 

 
     Little, who is Idaho lieutenant governor, issued the executive order while 
serving temporarily as governor during an absence of Governor C.L. "Butch" 
Otter. In Idaho, anytime the governor is out of the state, the lieutenant governor is 
in charge, and Little has taken on "acting governor" status more than 370 times 
between 2009 and 2017. The month after issuing the executive order, Little 
announced his  candidacy for the governorship in the 2018 elections .  

 
A key part of the executive order is the requirement that comments from the 

public be solicited. "Interested persons," including licensees but not limited to 
licensees, are asked to submit data, views, opinions, or arguments either to the 
boards, the governor's office, or the state agencies in charge of regulating 
licensing.  

 
The reports have somewhat exhaustive information requirements including 

not only a review of initial licensure and renewal licensure standards and how 
they can be pared down, but also:  

 
• A report of the number of applicants denied licensure or whose applications 

were not accepted for consideration by the department or agency or who were 
refused renewal of their license between May 19, 2016, and May 19, 2018, and 
the factual or statutory basis for denial; 

 
• Statutory or regulatory authority for any disciplinary action relating to a 

professional, technical or occupational license, together with the number of 
disciplinary actions taken; 

 
•  The cost of administering the licensing process on a per-applicant basis 

and fees charged for issuance or renewal of licenses; 
 
• Any laws or rules enacted in the last five years to eliminate requirements. 
 
Boards have until July 2018 to submit their reports along with 

recommendations on eliminating some of their rules. 
 

 

Issue: Campaign to deregulate 
licensed professions 
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Discipline  
 

Court cannot issue supplemental order without allowing board to participate 
 

A state court of appeals in Alabama overturned a supplemental district 
court order that had issued a stay on the request of a disciplined licensee, 
without allowing the board to challenge that order (Ex parte Alabama State 
Board of Pharmacy).  

 
The June 9 decision by the Court of Civil Appeals of Alabama held that a 

court hearing an appeal by a disciplined licensee cannot issue a stay order 
without giving the licensing board a chance to present evidence challenging that 
order. 

 
In October 2016, the Alabama Board of Pharmacy suspended pharmacist 

Demetrius Yvonne Parks' license for five years, placed the licenses of two of her 
pharmacies on probation for that same amount of time, and fined her $27,000, 
based on a finding that she had engaged in 46 counts of improper practice.  

 
Parks appealed, requesting that the circuit court hearing the case issue a 

stay of the discipline, pending the outcome of the appeal, and complaining that 
medical suppliers were refusing to sell to her pharmacies because of the stigma 
of her suspended status. The court issued the stay, with qualification that Parks 
was not to dispense controlled substances in the interim. 

 
Parks then filed for a second stay, this time seeking the removal of the record 

of her discipline from the federally-run National Practitioners Data Bank, which 
compiles information on licensee discipline from around the U.S. Although a 
continuance of the case had otherwise halted proceedings, the circuit court 
granted the request in a supplemental order to the first stay, ordering the 
language regarding Parks' discipline in the Databank to be removed.  

 
Additionally, the court removed the language from its original stay order that 

prohibited Parks from dispensing controlled substances. The board was not 
provided an opportunity to contest this supplemental order, and Parks had 
offered no additional evidence regarding her entitlement to the stay. 

 
In response to that second order, the board filed a petition with Alabama's 

Court of Civil Appeals, seeking to force the circuit court to rescind it. The board 
claimed that the lower court had issued the supplemental order without giving the 
board an opportunity to be heard and had ordered a violation of federal law 
directing the board to report its disciplinary decisions to the Databank. 

 
The appellate court agreed with the board. "When the circuit court made 

those substantive changes to the stay order, it did so without allowing the board 
to present evidence to support its position," wrote Judge William Thompson. 
"Moreover," he added, "at the time the circuit court entered the supplemental 
order, Parks had presented no evidence to support her claim that she was 
entitled to additional protections other than those put in place by the stay order." 

 
Alabama statute "provides that the board have an opportunity to present 

evidence to challenge the presumption that a stay, or the conditions placed on a 
stay, is proper," wrote Judge Thompson. In entering a supplemental order 
allowing Parks to dispense controlled substances and ordering the board to 
remove language from the Databank without allowing the board to present 

Issue:  Due process in judicial 
appeals of board decisions 



 Professional Licensing Report..   
   
 
 

   
 

10  May/June 2017  
!

evidence, the circuit court failed in its obligation to allow the board to present its 
case against Parks' requests. 

 
The appellate court granted the board's petition, ordering the lower court to 

vacate its supplemental order and to hold a hearing on Parks' request. 

!
Claim of blackmail to mitigate licensee's sexual misconduct fails  

 
The Supreme Court of Queensland, Australia, in a May 19 

decision, rejected the argument of a psychologist that, although he 
had engaged in unprofessional conduct by having a sexual 
relationship with a patient, his actions should be mitigated by the fact 
of what he claimed was a blackmail scheme by that patient against 

him (Shahinper v. Psychology Board of Australia). 
 
In 2009, psychologist Khosrow Shahinper began a sexual relationship with a 

patient only days after their last session. When this indiscretion was discovered, 
the Queensland Civil and Administrative Tribunal initiated the disciplinary 
process and eventually cancelled his professional registration, prohibiting him 
from re-applying for three years. Shahinper appealed the decision, conceding 
that he had engaged in unprofessional conduct but challenging the severity of his 
sanction. 

 
On appeal, Shahinper argued that the tribunal had not adequately considered 

the fact that, as he claimed, the patient had blackmailed him, threatening to 
reveal the existence of their relationship. At the end of the relationship, 
Shahinper provided several payments to the client or her son—at one point as 
much as $10,000.  

 
Because the client was blackmailing him, Shahinper claimed, the relationship 

between them did not have the power imbalance often found in a professional-
client relationship which the rules against sexual relationships are meant to 
prevent. 

 
The court did not agree with Shahinper's claim. The evidence before the 

tribunal "did not compel a finding" that the patient had blackmailed Shahinper, 
wrote Chief Justice Catherine Holmes. "Not surprisingly, given that it was in a 
position in which it found none of the witnesses credible, the Tribunal did not 
make, and could not reasonably have made, a finding that [the patient] was 
engaged in blackmail." 

 
Further, noting that the payments were made after the end of the relationship, 

Justice Holmes wrote that "the applicant's contention for a diminution of the 
power imbalance between the applicant and [the patient] requires a conclusion 
that at the relevant time, that is, during the personal relationship, [the patient] 
was able to exert power herself."  

 
"But even if the Tribunal had been able to find that there were demands and 

threats by [the patient] such as to indicate a change in the dynamic between her 
and the applicant, it could not safely draw the retrospective influence which the 
applicant's counsel urged, that events after the personal relationship ended could 
serve to demonstrate [the patient]'s state of mind and the state of the power 
balance during it." 

 
Regarding Shaninper's argument that the sanctions against him were 

excessive, Justice Holmes noted that Shahinper had both denied the existence 

Issue:  Power imbalance and patient 
protection in sexual misconduct rules 



 Professional Licensing Report..   
   
 
 

   
 

May/June 2017  11 
!

of the relationship until several years after the beginning of the disciplinary 
process and "continually minimised" the patient's level of vulnerability. 

 
 In addition, she wrote, "the Tribunal noted a number of cases to which its 

attention had been drawn concerning professional boundary violations, but 
regarded them as involving conduct less egregious than the applicant's, given his 
dishonesty, lack of insight, and prior disciplinary history." 

 
Further, although Shahinper attempted to downplay the seriousness of his 

conduct by arguing that the relationship had begun only after he had ceased 
treating the patient, his actions, Justice Holmes continued, "in emailing [the 
patient] about his sexual desire and going to her house in order to bring about 
sexual intercourse with her, at a time when the treating relationship had not been 
properly ended, were certainly predatory." 

 
Justice Holmes concluded that the three-year cancellation was not 

disproportionate to Shahinper's offenses, and refused his application for appeal, 
upholding the Tribunal's decision. 

 
Appeals court overturns discipline over lack of witness credibility  

 
An Ontario court took the unusual course, in a May 12 decision, of 

overturning a discipline decision against a licesee because the discipline 
committee hearing his case had afforded too much credibility to an 
important witness whose testimony was not credible (Hanif v. College of 

Veterinarians of Ontario). 
 
The case against Khawar Hanif, a veterinarian, arose from his care of two 

animals. One woman, who brought a newly-adopted kitten for a blood test, 
complained that Hanif began striking the animal after it became uncooperative 
during its examination, and that Hanif had erroneously informed her that a blood 
test would be unnecessary.  

 
A second person, who brought a dog to be treated by Hanif, complained that 

the veterinarian told her that the dog was experiencing renal failure and that 
death was imminent. After the diagnosis, the owner took the dog to another 
veterinarian, who diagnosed a less serious condition and treated it with 
medication. Hanif denied the substance of both complaints. 

 
After a series of hearings, the Discipline Committee of Ontario's veterinarian 

college found Hanif guilty of professional misconduct and imposed a penalty and 
costs. Hanif appealed, asserting, among other arguments, that the prosecution 
had been biased. 

 
The court found several problems with the Committee's decision based on 

the first complaint, that Hanif had struck a kitten in the face; the testimony of 
several witnesses cast serious doubt on the testimony by the owner. Two expert 
witnesses testified that a kitten struck in the manner alleged of Hanif would not 
have behaved the way the woman filing the complaint reported. And a 
veterinarian to whom the complainant had brought the kitten after seeing Hanif 
and, to whom the owner claimed she had told about Hanif's treatment of the 
kitten, testified firmly that the owner had never mentioned the incident and that 
he saw no physical evidence that Hanif had struck the cat.  

 
Additionally, although the Discipline Committee determined that Hanif had 

struck the cat, its official finding was that Hanif had struck the cat in a far less 
serious way than the testimony by the complainant claimed. Finally, the College 
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had treated the owner's complaint as corroboration of her testimony at the 
hearing, on the grounds that the two accounts were significantly similar. 

 
Despite the great deference afforded to determinations of witness credibility 

on appeal, Judge Stewart wrote that, "given the serious errors made in assessing 
the credibility of the witness in the . . . matter and their cumulative effect, the 
decision of the Discipline Committee panel finding Dr. Hanif guilty based upon 
this evidence is unreasonable and is thereby rendered unsafe." 

 
While the Committee's other findings against Hanif were upheld, because the 

complaint regarding the kitten appeared to be a significant factor in determining 
the severity of sanctions, the court set the alleged treatment of the kitten aside 
and returned the case to the Committee for a new decision. 

 
Obvious incompetence opens licensee to unlicensed practice charge 

 
Some states—and Missouri is one of them—allow architects to do 

incidental engineering work on a large architectural project without being 
charged with unlicensed practice. But in a May 23 decision, a Missouri 
appellate court held that the unlicensed practice of engineering by a licensed 

architect was so tainted by his perceived lack of knowledge of engineering 
standards as to rise to impermissible unlicensed practice (Curtis v. Missouri 
Board for Architects, Professional Engineers, Land Surveyors and Professional 
Landscape Architects). 

 
As part of a probation incurred for an earlier infringement, the Missouri 

architectural and engineering board required architect Donald Curtis to submit for 
inspection his plans for architectural projects. The board subsequently found 
violations in two of his plans. In one, Curtis performed work that would normally 
require a licensed mechanical or electrical engineer, and in another he failed to 
include required contact information in the title block of the project's plans. After 
making these discoveries, the board filed probation-violation complaints against 
Curtis and issued a new three-year probation against him. 

 
Curtis appealed, arguing that the engineering work he had performed was 

incidental to the project as a whole and thus subject to a statutory exception for 
unlicensed services related to a licensee's professional services that are 
"secondary and substantially less in scope and magnitude when compared to the 
professional services usually and normally performed" by a licensee in the 
course of their profession. The work in question comprised less than 10 percent 
of the cost of Curtis's services on the total project, and he had substantial training 
in plumbing and electrical work, he said.  

 
While the court agreed that the work was sufficiently small in scope to fall 

under the exception and that Curtis had sufficient education and training to 
complete it, the judges nevertheless expressed concern that Curtis had safely 
and competently performed the work.  

 
During his board hearing, Curtis's answers to questions about engineering 

principle indicated he was lacking knowledge in several key areas of electrical 
engineering and plumbing; in particular, Curtis had failed to perform several 
calculations that professionals in those fields would have considered necessary 
before beginning work. As a result of these deficiencies, and despite the small 
amount of work and the extensiveness of Curtis's training in those side fields, the 
court ruled that the questioned work fell outside the incidental practice exception. 

 
Addressing the other alleged professional violation—the failure to provide the 

appropriate contact information in the title block of the project's plans—Curtis 

Issue:  Enforcing boundaries  
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noted that another person was the engineer of record on that project and had 
been responsible for the creation of the plans and the inclusion of contact 
information; Curtis argued that he could not be disciplined for the other licensee's 
failure to include the information. 

 
However, Missouri law holds a project's architect responsible for the proper 

inclusion of contact information and so the court held Curtis responsible. "By not 
ensuring that the engineer's title block was complete, Mr. Curtis enabled another 
to violate the law and breached professional confidence and trust." 

 
The court upheld the board's decision to impose discipline for the omission 

and affirmed the board's decision as a whole. 
 

No right to interpreter for licensee's legal counsel, Ontario court rules 
 

A court in Ontario, in a May 9 decision, rejected an appeal by a 
disciplined veterinarian who claimed that the discipline committee handling 
his case had an affirmative obligation to enquire whether his attorney, who 
spoke neither French nor English as a first language, needed the 

assistance of an interpreter (Aziz v. College of Veterinarians of Toronto).  
 
In dismissing the argument, the judges noted that the governing statute for 

attorneys in Ontario requires them to be proficient in either English or French. 
 
In 2010, Aziz was charged with two counts of sexual assault on female staff 

members at the animal hospital where he had his practice and eventually 
pleaded guilty to a lesser charge of assault and was released on a one-year 
probation. Later that year, Ontario's veterinarian college started investigating that 
incident and a subsequent complaint related to his medical treatment of a cat. 
After the investigation, the college alleged that Aziz had obstructed its 
investigation, and added this charge to its list of allegations against him. 

 
During Aziz's disciplinary hearing, a former employee testified that Aziz had 

destroyed a prior version of a statement she had prepared regarding the assault 
complaints, and instructed her to prepare a statement that he found acceptable.  

 
Following the hearing, the college's Discipline Committee found Aziz guilty of 

obstructing the investigation, suppressing evidence during the earlier criminal 
investigation, and noted that he had been found guilty of assault. It suspended 
his license for four months and prohibited him from being alone with a female 
client or assistant. Aziz appealed and the case went up to a Divisional Court of 
the Ontario Superior Court of Justice, which issued a decision. 

 
Both Aziz, who is from Egypt, and his attorney spoke English only as a 

second language and challenged the validity of his hearing on the ground that 
the Discipline Committee had not adequately accounted for that language barrier.  

 
Although Aziz had not requested an interpreter, and he and his attorney were 

both licensed professionals required by statute to be fluent in either English or 
French, he argued that, under the Canadian Charter of Rights and Freedoms, 
which guarantees a party or witness the right to an interpreter, the Committee 
had an affirmative obligation to determine whether an interpreter was needed. 

 
The court did not agree. Because Aziz did not testify at the hearing and did 

not request an interpreter, the judges interpreted his claim as focused solely on 
the ability of his legal counsel to communicate during the proceedings. However, 
Judge Mark Edwards, noting that "the legal representative, to state the obvious, 
was neither a witness nor a party," wrote that Aziz had "provided no 
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jurisprudence to suggest that [a] Court or Tribunal has an obligation to enquire as 
to whether counsel requires the assistance of an interpreter." 

 
"This, frankly, is a matter of common sense, as the Court and/or Tribunal is 

entitled to take judicial notice of the fact that a lawyer and/or paralegal licensee is 
obliged, pursuant to their governing statutes, to be proficient in one or other of 
the official languages." 

 
"If the Appellant had any issues as he sat throughout the proceedings before 

the Committee with respect to his legal representative's ability to advocate on his 
behalf, he had an obligation to draw such concerns to the Committee's attention 
at the earliest opportunity," wrote Judge Edwards. 

 
Aziz also objected to the Committee's handling of witnesses, particularly the 

introduction of the employee witness, which Aziz's counsel claimed was not in-
cluded on a witness list prior to the hearing. Without that knowledge, the attorney 
contended, there was no opportunity to prepare to cross-examine the employee. 

 
Again, the court did not agree. Although Judge Edwards acknowledged that 

no list of witnesses was provided to Aziz's attorney, and agreed that the right to 
cross-examine is "fundamental to the fairness" of a disciplinary hearing, "anyone 
reading the notice of hearing and the statement of allegations appended to the 
notice of hearing would readily have appreciated that [the employee witness] was 
front and centre with respect to the College's allegations." 

 
Having rejected Aziz's challenges, the courts upheld the decision of the 

Discipline Committee. 
 

Veterinary board cannot fine company regulated by pharmacy board 
 

The Supreme Court of Oklahoma, in a May 9 ruling, overturned a 
disciplinary decision by the state veterinary board to fine a veterinary 
pharmaceutical wholesaler for failing to provide its prescription 
records to board investigators (Farmacy LLC v. Kirkpatrick).  

 
The veterinary board had no jurisdiction to issue the fine because the 

company was properly regulated by Oklahoma's pharmacy board, the court held. 
 
Farmacy, the company at issue in the case, was licensed by the Oklahoma 

pharmacy board as a wholesaler of veterinary prescription drugs in 2013; it then 
registered that license with the state's veterinary board, as required by law.  

 
The veterinary board filed an administrative action seeking to sanction the 

company for failing to cooperate with its investigation in the spring of 2014. 
Following an administrative hearing, the veterinary board found Farmacy guilty of 
violating a board order by withholding its records; the board fined the company 
$25,000 plus costs.  

 
Farmacy appealed, arguing that the board had exceeded its authority. After a 

trial court reversed the order of the veterinary board, the board appealed, and the 
case went up to Oklahoma's supreme court. 

 
In its appeal, Farmacy argued that any attempt by the veterinary board to 

exert its jurisdiction over the company, as a pharmaceutical wholesaler, was 
outside of the board's authority, and the justices, in an opinion by Justice James 
Winchester, agreed.  

 

Issue:  Board jurisdiction to impose 
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Farmacy was licensed and expressly placed under the jurisdiction of the 
state's pharmacy board by statute, wrote Justice Winchester, and "not one of the 
enumerated duties [of the veterinary board] references wholesalers of veterinary 
prescription drugs." Any authority the veterinary board has over such wholesalers 
comes entirely from Oklahoma's Pharmacy Act, which allows the veterinary 
board to promulgate only limited rules related to the disposition of drugs. 

 
Those limited rules require licensed wholesalers to "maintain accurate written 

records containing information relating to the sale and/or distribution of veterinary 
prescription drugs." And, although the rules do give the board the authority to 
inspect those records during normal business hours, "no part of the Vet Act gives 
the Vet Board authority to regulate wholesalers licensed by the Pharmacy 
Board." 

 
". . . As such, the Vet Board is without statutory authority to investigate or 

sanction wholesalers who fall under the regulation of the Pharmacy Board, let 
alone fine a wholesaler $25,000 for failure to produce records that the Vet Board 
could have inspected in the course of the wholesaler's business." 

 
The high court upheld the lower's order prohibiting the board from proceeding 

with its records request. 
 

Federal  Fil e  
 
FTC files complaint against board over minimum fee policy (from page 1) 

 
pay a "customary and reasonable" fee for the market area. The board responded 
in June that the FTC complaint is factually false and politically wrongheaded; the 
board maintains it is operating well within its rights and following federal 
regulatory mandates. 
 

The FTC complaint centers on rules codified into Louisiana state law in 2013. 
They include the appraiser board's stipulation that appraisers must be 
compensated at a rate determined by one of three methods: a survey of fees 
recently paid by lenders in the relevant geographic area, a fee schedule 
established by the board, or recently paid fees adjusted by six specified factors 
such as appraiser qualifications, scope of work, and type of property. In effect, 
said the FTC, the rules required appraisal management companies to pay 
appraisal fees that equaled or exceeded the median fees. 

 
These rules were apparently "driven by [the board's] dissatisfaction with the 

free market," and unlawfully restrain price competition, the FTC said. According 
to the federal agency, the rules and the board's insistence on enforcing them led  
appraisal management companies to use the state's reports to set fees in an 
effort to avoid board scrutiny and sanctions. Thus the rules limit the freedom of 
appraisers and their customers to engage in "bona fide negotiations" to set fees 
for real estate appraisals in the state, the FTC alleged 

 
In addition, the makeup of the board could be in violation of the North 

Carolina dental board decision, in which the high court ruled against the 
regulatory body for allowing private market participants unsupervised authority to 
suppress competition.  

 
A state "may not give private market participants unsupervised authority to 

suppress competition even if they act through a formally designated 'state 
agency,'" the Supreme Court said, essentially imposing an active supervision 
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requirement on licensing boards composed primarily of members of the 
occupation being regulated. 

 
According to the FTC, the Louisiana appraiser board is made up almost 

entirely of appraisers—eight appraisers, one of whom must also be engaged in 
the business of appraisal management, and two representatives of the lending 
industry—and operates without appropriate supervision from the state's 
government. 

 
In response to the FTC action, the board issued a statement denying the FTC 

claims and describing them as ludicrous. Bruce Unangst, executive director of 
the board, said it had adopted the rules in a good faith effort to comply with 
federal law and there was no shadowy price-fixing conspiracy. Rather, "Congress 
and six financial regulatory agencies in Washington have directed Louisiana to 
do exactly what the FTC is now alleging is an antitrust violation." 

 
The FTC contends that it is committed to the judicious exercise of its 

enforcement discretion as mapped out by the Supreme Court. "The great 
preponderance of state board activity across the country occurs without 
significant antitrust concern, and the Commission will respect the authority of 
such boards when they operate within the defined scope of antitrust law," said  
the acting director of the FTC's Bureau of Competition, Abbott (Tad) Lipsky. The 
complaint "shows that the Commission remains vigilant and will exercise its 
prescribed authority when economically sound and otherwise consistent with the 
public interest." 

 
"Nearly everyone that purchases or refinances a home in the state of 

Louisiana pays appraisal fees," Lipsky added.  "These consumers deserve to 
benefit from a free market where those fees are set by competition." 
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