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Licensing 
 
Opioid crisis sparks "strike and 
rewrite" of Vermont licensing rules  

   
In what was deemed an emergency 

action, Vermont Governor Phil Scott 
announced in October a "strike and 
rewrite" initiative to address the opioid 

crisis by slimming down licensing rules for counselors. A special task 
force, formed to take quick action to tackle the high level of addiction to 
opioids in the state, had concluded that some entry requirements for 
professionals to counsel substance abusers were part of the problem. 

 
The governor's initiative targets entry regulations for Alcohol and Drug 

Abuse Counselors, Apprentice Addiction Counselors, and Licensed 
Alcohol and Drug Abuse Counselors, collectively classified as the state's 
substance use disorder workforce.  

 
Scott cited the need for the state to expand the resources available to 

treat opiate addiction and abuse beyond current law enforcement staffing 
and social service providers as a rationale for the deregulatory move. 
"Those addicted to opiates must be afforded adequate and effective  

  (See Licensing, page 14) 
 

Discipline 
 
 

"Bad apples" study shows British doctors' 
discipline is lighter than nurses' 
 

     Physicians charged with 
sexual misconduct and other 
breaches of professional ethics 
in the United Kingdom emerge 

with markedly lighter discipline than nurses charged with similar behavior, 
a new study funded by the British Professional Standards Authority finds.     
 
     Released in November, the study analyzed 6,714 "fitness to practice" 
cases involving doctors, nurses and midwives, and allied health 
professionals. The most prevalent type of conduct for all three groups 
related to dishonesty, the authors found, while the frequency and type of 
sexual misconduct—and punishments for it—varied depending on the 
group. The study is titled "Bad Apples? Bad Barrels? or Bad Cellars?"

Issue:  Push to deregulate 
licensed professions 

Issue:  Severity of discipline for 
related types of misconduct  
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and sub-headed "Antecedents and Processes of Professional Misconduct in UK 
Health and Social Care: Insights into sexual misconduct and dishonesty." 

 
One of the study's most striking findings is that fitness-to-practice cases of 

UK physicians were much more likely to involve sexual misconduct, but 
proportionately, nurses charged with sexual misconduct were much more likely to 
be disciplined harshly. Nurses commonly would be struck off the registers, while 
doctors were more likely to be suspended or cautioned.  

 
Differences in the type of sexual misconduct could explain part of this 

phenomenon, the authors speculate. "Preliminary analysis suggests that nurses' 
cases are perhaps more clear-cut and explicit," often involving groping or sexual 
relations with patients outside the workplace. 

 
"Doctors, on the other hand, often involved incidents which 

are arguably more complex, with consensual relationships 
developing between doctors and their patients more slowly over 
time, or where patient abuse was clouded by patient doubt over 
the appropriateness of consultations, which is more difficult and 
lengthy for panels to investigate." 

 
Dishonesty and theft were charged in 1,784 cases, with 

doctors, nurses/midwives, and allied health professionals all 
having roughly the same percentages of misconducts in this 
category.  

 
But among allied health professionals, dishonesty/theft is 

accompanied by actual criminal convictions and drug-related charges. Among 
doctors and nurses, theft is more likely to be associated with production deviance 
charges such as poor recordkeeping, failure to follow regulatory requirements, 
substandard care, or poor communication.  

 
As with sexual misconduct, dishonesty by doctors was treated less harshly  

(e.g. through warnings) than dishonesty by nurses/midwives (e.g., through 
disciplinary sanctions). The study contrasted the forgiving tone of discussions of 
doctors' dishonest conduct with the more severe accounts of nurses' dishonest 
conduct. 

 
The authors urge greater attention to the collective dimensions of 

professional wrongdoing ("bad cellars"), including "the role of group norms, the 
perverse efforts of some to obtain more power, and the impact of stress and 
strain from coping with resource pressures. All of these all play a part in creating 
environments which can facilitate or even trigger misconducts." 

 
More effective and consistent control systems (discipline programs) in 

detecting and deterring perpetrators are needed, the authors stress. Fewer 
discrepancies in the charges recorded and the sanctions applied for doctors 
versus nurses/midwives and allied health practitioners would increase the 
trustworthiness of those control systems. 

 
 Better reporting and categorization of discipline cases would also allow more 

support for ongoing analysis of professional misconduct and improve ongoing 
understanding of how and why misconduct occurs, the study concludes. 

 
 
 
 

The authors cite three ways in which 
professional misconduct is generally 
analyzed: 1)  As individual behavior, seen 
as atypical and perpetrated by outliers ("bad 
apples"); 2) Through social learning theory 
which highlights the role of social contexts 
in the creation and perpetuation of deviant 
norms ("bad barrels"); and 3) Through 
ecosystem theory looking at broader 
demographic and cultural attributes to 
explain behavior ("bad cellars"). 
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Discipline reversed after agency proved facts of case—but not why they mattered 
 

 The state agency regulating teachers successfully proved the 
seemingly-damning facts of its case against a former high school principal, 
but failed to elaborate on the appropriate professional standards, the Court 
of Appeals of Oregon found December 28.  

 
The court overturned a decision by the state Teacher Standards and 

Practices Commissions to discipline a licensee because the commission had 
failed to formally establish why the proven facts mattered. (Lockett v. Teacher 
Standards and Practices Commission). 

 
In 2015, the Commission revoked the teaching and school administration 

licenses of then-retired principal Lawrence Lockett based on a finding that 
Lockett had committed neglect of duty and had acted incompetently when, in 
2004, he failed to investigate a claim of an inappropriate teacher-student 
relationship at the high school where he had been principal. 

 
 According to the complaint filed against Lawrence, the relationship in 

question had been the subject of at least one police complaint and was very 
noticeable; Lawrence was alleged to have actually assented to the inappropriate 
living situation and to have ignored the concerns of staff members who reported 
to him. Lawrence appealed the board’s revocation decision, and the case went 
up to the Court of Appeals of Oregon. 

 
On appeal, Lawrence challenged the sufficiency of the Commission’s 

evidence against him, and, despite the salacious facts of the case, the appellate 
court agreed, holding that the Commission failed to adequately explain its 
decision to revoke Lawrence’s license, regardless of whatever facts it had 
determined. 

 
Despite the somewhat egregious circumstances outlined by witnesses, Judge 

Roger Dehoog wrote that the Commission’s written decision “simply states [the 
Commission’s] legal conclusion based on the facts as it found them, without 
articulating why that conclusion reasonably follows from those facts. In other 
words, [the Commission] does not explain why respondent’s inaction in these 
circumstances constituted a lapse of professional judgment and leadership 
skills." 

 
The Commission, Judge Dehoog continued, did “not point to any evidence 

indicating what the relevant standards of professional competency reasonably 
demanded, or what an educator/administrator, exercising professional judgment 
and a commitment to the demonstration of leadership skills would or should have 
done, given the circumstances. In short, [the Commission] failed to identify the 
appropriate standard and then measure respondent’s conduct against that 
standard.” Without that standard, he concluded, the board’s finding cannot 
reasonably follow from the facts. 

 
The court reversed and remanded the decision back to the Commission. 
 

Former felon may sit for bar exam, Washington Supreme Court rules 
 

Tarra Simmons, a former felon who graduated from Seattle 
University School of Law, was authorized to sit for the bar exam, after 
the Washington State Supreme Court ruled unanimously November 16 
that she had “the requisite moral character and fitness to practice law 

in the State of Washington." 

Issue: Moral character and fitness of 
applicants with criminal convictions  

Issue: Relevance of 
professional standards in 
weighing misconduct charges  
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When she lost her father in 2010, Simmons, at that time a nurse and mother 
of three, says she turned to prescription drugs and methamphetamine as a way 
to “self-medicate,” and became addicted. After a series of drug-related arrests, 
Simmons served 20 months in prison, losing her marriage, her home, and her 
former career in the process. Simmons came to admire the lawyers who helped 
her deal with her myriad legal issues and she applied to law school.  

 
Simmons' quest hit a roadblock when the Washington State Bar Association's 

character and fitness board ruled against admitting her to the bar, on the basis of 
her felony conviction. Simmons appealed the board’s 6-to-3 decision, working 
with Georgetown University Law Center’s Shon Hopwood to handle her case.  

 
Hopwood was uniquely qualified to represent her; like Simmons, he also had 

a history in correctional facilities, having spent over a decade behind bars due to 
his involvement in a number of armed bank robberies.  

 
Hopwood had taught himself the law during his prison sentence, became a 

de facto “jailhouse lawyer” for his fellow inmates, and also successfully fought for 
approval by the Washington Supreme Court to take the bar exam. The former 
prisoner passed the bar, received a federal clerkship in Washington DC, and is 
now a law professor at Georgetown School of Law. 

 
Fact-finding in emergency suspension does not preclude later fact-finding 
 

The Court of Appeals of Oregon, in a November 22 ruling, 
overturned a decision by the state’s psychology board revoking 
the license of a psychologist without allowing her a hearing.  

 
The board had denied the licensee a hearing on the grounds that the findings 

of an earlier hearing, concerning an emergency license suspension, precluded 
the licensee from contesting the facts of the case, but the court said the stakes of 
a discipline hearing were different and allowed further fact-finding (Miller v. Board 
of Psychologist Examiners). 

 
In 2014, after a nine-year-old patient of psychologist Debra Miller attempted 

to strangle himself after receiving therapy from her, Oregon’s Board of 
Psychologist Examiners issued an emergency suspension of Miller’s license, 
alleging that she had inexcusably missed the boy’s symptoms of depression, 
misdiagnosed him with reactive attachment disorder, and promoted 
unconventional and empirically unproven therapeutic techniques, such as having 
him crawl on the floor and isolating him from his family. 

 
 Miller requested a hearing to contest the emergency suspension, but an 

administrative law judge upheld the order, finding that Miller posed a danger to 
the public. 

 
Prior to the hearing on the emergency suspension order, the board also 

notified Miller that it intended to permanently revoke her license, and Miller 
requested a hearing to contest that order as well. However, after the hearing on 
the emergency order, the board moved to summarily revoke Miller’s license on 
the grounds that she was precluded from contesting any of the findings made 
against her in that earlier hearing. 

 
 Based on those now-indisputable facts, the board said, Miller, as a matter of 

law, had engaged in unprofessional conduct and could be disciplined on the 
charges brought against her. The board permanently revoked Miller’s license, 
Miller appealed, and the case eventually went up to a state court of appeals. 

Issue: Due process of revocation where 
emergency suspension was ordered 
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In her appeal, Miller argued that the board had incorrectly applied issue 
preclusion to prevent her from providing a defense against a permanent license 
revocation and the court—in an opinion by Judge Scott Shorr—agreed, holding 
that the board had deprived Miller of her right to a full and fair opportunity to be 
heard regarding the charges. 

 
Regardless of whether the two hearings would produce factual findings 

regarding the same events, the potential stakes of the first order were “vastly 
different,” wrote Judge Shorr.  

 
“By their nature,” he continued, “one could result in only a temporary 

suspension of petitioner’s career as a psychologist, while the other could result in 
the end of her career and a costly fine. Under those circumstances, it is 
understandable that petitioner might not litigate with the same intensity, breadth, 
or depth in the former proceeding as the latter.” 

 
Under the circumstances, Miller’s “belief that she would have an opportunity 

to present different witnesses and evidence at a new hearing on the more severe 
permanent revocation allegations was reasonable.” Because she did not have 
the same incentive when litigating the emergency order as she would to contest 
a potential order of permanent license revocation, issue preclusion could not 
apply. 

 
Having found in favor of Miller, the court reversed the revocation order and 

remanded the case back to the board. 
 
Licensee has no right to challenge order for mental health evaluation 
 

 Licensed psychologists have no inherent right to challenge state 
psychology board orders that they undergo a mental health evaluation, 
the Court of Appeals of California for the Third District held November 
21 (Fettgather v. Board of Psychology).  

 
The state has a compelling interest in making such orders in order to 

ascertain whether a licensee was suffering from an impairment resulting from 
mental illness, the court said. It noted that the appropriate challenge to such an 
evaluation would be to question its substance if it were used against a licensee. 

 
After the California Board of Psychology began investigating psychologist 

Robert Fettgather in 2011, he repeatedly refused to cooperate with investigators 
until finally, in the fall of that year, the board issued an order to Fettgather to 
submit to a mental health evaluation.  

 
After Fettgather skipped that as well, the board filed charges against him for 

failing to obey its order. Following a hearing, the board ordered Fettgather’s 
license revoked, and he appealed, with the case eventually reaching California’s 
Court of Appeals for the Third District. 

 
In his appeal, Fettgather argued that the decision of the administrative law 

judge hearing his case to deny his attempt to challenge the board’s order violated 
his constitutional rights to due process. His right to practice his profession, 
Fettgather claimed, was impinged on by the board’s order and subsequent 
revocation without allowing him to challenge that order. 

 
Under California law, the board is authorized to order a licensee to undergo a 

physical or psychological examination when it believes the licensee may be 
impaired. Failure to comply with such an order is grounds for a suspension or 

Issue: Due process of challenging 
board order to undergo evaluation  
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revocation. No explicit statutory or regulatory standard exists to create a 
threshold limitation on the board’s power to order an examination, and the 
administrative law judge hearing Fettgather’s case did not allow him to present 
any evidence to challenge the examination order. 

 
The Court of Appeals, in an opinion by Justice Harry Hull, Jr., disagreed with 

Fettgather’s argument. “While Fettgather’s interest in his license was ultimately 
implicated by the proceedings to revoke for failure to comply,” Justice Hull wrote, 
“we find the appropriate balance between the private and public interest is struck 
through requiring Fettgather to submit to the . . . mental examination and 
challenge the results of that examination only after a formal accusation alleging 
mental illness is brought.” 

 
“The issuance of the order itself,” continued the judge, “does not impact 

Fettgather’s right to practice . . . and his right to privacy implicated by that order 
is adequately protected by the statutory mechanism that keeps the investigation 
confidential up until the filing of an accusation charging incompetency on the 
merits.” 

 
Additionally, noting that Fettgather had failed to cooperate with investigators 

at almost every step of the disciplinary process, Justice Hall wrote that those 
repeated refusals “undermine[ed] his claim that he was deprived of due process 
of law.” 

 
Justice Hall also noted that the governmental interest in requiring compliance 

with such orders was compelling, as the authorizing legislation “was enacted for 
the express purpose of creating a mechanism to ensure that the licensing agency 
had the power to revoke the license of a healing arts professional who was 
mentally ill . . . The actual ability to investigate whether the medical professional 
is indeed mentally ill is paramount to that call.” 

 
“The government’s interest would be severely impacted,” he wrote, “if 

licensees were permitted to delay investigations the licensee believed were 
unwarranted because it would unnecessarily delay the investigation and ultimate 
determination of mental fitness. Requiring compliance with a[n] . . . order, in fact, 
not only streamlines the procedure, but also protects a licentiate from groundless 
charges because it allows the board to initially and . . . confidentially determine 
that mental state prior to the bringing of any accusation to revoke a license.” 

 
Having rejected Fellgather’s arguments, the court upheld the decision of the 

board. 
 
Automatic suspension for drug felonies subject to same 
reinstatement process as standard suspensions 

 
The Supreme Court of Pennsylvania, in a November 22 ruling, 

overturned a decision by the state’s nursing board to impose a 
mandatory 10-year waiting period on a licensee suspended for a 
criminal drug conviction, holding that the waiting period applied only to 

revoked licenses (McGrath v. Bureau of Professional and Occupational Affairs). 
 
The crux of the case was a seeming oversight in Pennsylvania’s nursing 

statute regarding the reinstatement of licensees sanctioned for felony drug 
crimes.  

 

Issue: Waiting periods for 
reapplication following discipline  
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The state’s Nursing Law mandates an automatic suspension for licensees 
convicted of a controlled substance penalty. The law further prevents the board 
from reinstating any licenses which the board has revoked as the result of a 
controlled substance conviction, but the licensee may reapply for a new license 
after a period of 5 years from the revocation and 10 years from the criminal 
conviction.  

 
Despite this specificity regarding revocations, the law fails to explicitly state 

the manner in which licenses suspended—as opposed to revoked—for felony 
drug offenses can be reinstated. 

 
Nurse Shannon McGrath pled guilty to a drug felony in 2013. In response, the 

state’s nursing board, citing the felony drug-conviction provisions, issued an 
automatic suspension of her license for 10 years. In doing so, the board 
appeared to treat an automatic suspension under the statute the same as 
revocation, which requires the 5- and 10-year waiting periods. 

 
On appeal, the state’s Commonwealth Court reversed the board’s decision to 

impose the 10-year suspension. In its opinion, the Commonwealth Court valiantly 
interpreted what appeared to be an especially difficult statutory scheme, given 
the legislation’s failure to explicitly deal with the suspensions that it mandated.  

 
In the end, concluding that the statute was punitive and thus to be construed 

against the state in favor of the licensee, the Commonwealth Court held that the 
section of the law mandating a 10-year waiting period for license revocations was 
not sufficiently explicit to be applied to suspended licenses, and reversed that 
part of the board’s decision. The board appealed, and the case rose up to the 
Supreme Court of Pennsylvania. 

 
Engaging with the legal interpretation afresh, and examining the history and 

current construction of the Nursing Law, the justices of the Supreme Court held 
that an “automatic suspension” under the section of the Nursing Law dealing with 
felony drug convictions constituted a different sanction than a “suspension” 
issued under other sections of the law.  

 
However, much turned on several minutiae of language in the relevant 

provision of the law and, in the end, the Court held that, in creating these two 
distinct categories of suspensions, the legislature had also specifically decreed 
that the restoration of a license subject to an automatic suspension should be 
accomplished in the same manner as a standard suspension, under which rubric 
the board has discretion in determining its length. Thus, the statutorily-mandated 
10-year waiting period for revocations did not apply to automatic suspensions. 

 
Having settled the matter of statutory construction, the Court upheld the 

decision of the lower body to reverse the board’s decision. 
 

Label of “moral blindness” appropriate, given professional failures of licensee 
 

An appellate court in Louisiana, reviewing a decision by a lower court to 
overturn a revocation decision by the state’s medical board for a spinal surgeon 
accused of several serious competency failures, rejected several different 
grounds relied on by the lower court to justify its decision, reinstating the 
revocation (In re: Aggrieved Petitioner).  

 
Among the challenged decisions made by the board and then upheld by the 

appellate court was one citing an expert witness who accused the licensee of 

Issue:  Due process in 
characterizing misconduct   
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“moral failure." This label, the court felt, was warranted under the circumstances 
of the case. 

 
The Louisiana medical board began investigating the physician—whose 

identity the court kept confidential—in 2010, after receiving several serious 
complaints regarding his performance of a spinal procedure known as 
transforminal lumbar interbody fusion, in which spinal segments are fused 
together.  

 
Eventually, the case record established by the board showed that he had 

seriously botched several procedures, lied or misinformed his patients regarding 
the results and follow-ups, and had, in some cases, caused permanent damage. 
Eventually, the doctor and the board entered into a consent order prohibiting him 
from performing any surgery until the board assented. 

 
Then, following a 2012 hearing, the board revoked the doctor’s license. He 

appealed, and a state district court reversed the decision on the grounds that the 
board had violated the physician’s due process rights and abused its discretion.  

 
The board appealed this decision and the case went up to the Court of 

Appeals of Louisiana, which issued a decision November 15 reversing the lower 
court holding and reinstating the board’s revocation order. 

 
The appellate court based its decision on several factors, including, 

unusually, differing interpretations of the procedural record. One flaw the lower 
named was the board’s use—as evidence against the physician—of the consent 
order between the physician and the board without also allowing the physician to 
present evidence that the initial complaint which led to that order was inaccurate.  

 
The Court of Appeals disagreed with this finding, noting that the physician 

had been afforded “ample opportunity” to present evidence during his disciplinary 
hearing to dispute the initial complaint. 

 
Second, although the district court had faulted what it saw as the board’s 

decision to improperly cut off the physician’s attempt to qualify his expert 
witnesses, the appellate court held that no evidence of that action existed in the 
record and that the hearing office in the physician’s case had simply rejected the 
expert after considering his qualifications. 

 
Third, although the district court had disagreed with the board’s decision to 

cite the testimony of one of its own experts, a doctor named Anil Nanda, as to the 
licensee’s “moral blindness,” the Court of Appeals noted that, due to the 
licensee’s many serious failures and dishonest statements in the care of his 
patients, this sentiment was a reasonable one on the part of the board.  

 
“Given [the licensee]’s penchant for misrepresenting the post-op facts to his 

patients, we do not find Dr. Nanda’s description of AP’s behavior as ‘moral 
blindness’ to be inaccurate or unfair,” wrote Judge Marion Edwards for the court. 

 
Last, after addressing more minor reasons cited by the lower court in its 

decision, the appellate judges noted that, in this type of review, the court was 
required to “afford considerable latitude” to the decision of the board, and that the 
licensee was required to rebut the presumption that the board’s decision was 
legitimate, something he was not able to do on the merits of the case. 

 
Having rejected the reasons given for the decision of the lower court, the 

Court of Appeals reinstated the decision of the board. 
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Requiring doctors to document patient's reason for abortion is unconstitutional 
 

A requirement that physicians document pregnant patients' 
reasons for an abortion and inform the patients of new restrictions on 
abortions is unconstitutional, the U.S. District Court for the Southern 
District of Indiana ruled September 22.   

 
The court issued a permanent injunction against the enforcement of 

provisions of a recent statute limiting access to abortions and imposing several 
new requirements on provider physicians, ruling that the state’s proffered 
reasons for the new restrictions were not sufficient to interfere with a woman’s 
categorical right to an abortion before the viability of the fetus (Planned 
Parenthood of Indiana and Kentucky v. Commissioner, Indiana State Department 
of Health). 

 
In 2016, Indiana passed legislation limiting the ability of women in the state to 

obtain abortions in several respects. The legislation prohibited abortions before 
the earlier of either viability or 20 weeks if the motivation for the procedure was 
grounded in the gender or race of the fetus or whether it would be born with a 
disability, and imposed new requirements on providers to document the gender 
and any potential disabilities and inform their patients of the prohibition, under 
pain of disciplinary and financial sanctions. 

 
 Technological achievements that allow earlier ascertainment of the gender 

and potential disabilities, the state claimed, made such a rule necessary in order 
to protect fetuses from discrimination. The legislation also requires providers to 
acquire a permit for the transportation of human bodies before it can dispose of 
fetal tissues resulting from the procedure. 

 
In response to these new restrictions, Planned Parenthood of Indiana and 

Kentucky filed suit against various state agencies and officers, claiming that the 
provisions unconstitutionally denied women their right to termination of a 
pregnancy before viability. 

 
Judge Tanya Walton Pratt, hearing the case, agreed with the Planned 

Parenthood. “The woman’s right to choose to terminate a pregnancy pre-viability 
is categorical,” she wrote, citing Supreme Court precedent. “Nevertheless, the 
State attempts to accomplish via [the legislation] precisely what the Supreme 
Court has held is impermissible . . . It is a woman’s right to choose an abortion 
that is protected, which . . . leaves no room for the State to examine, let alone 
prohibit, the basis or bases upon which a woman makes her choice” (italics in 
original).  

 
While Judge Pratt acknowledged that states have a legitimate interest in the 

life of a fetus, she noted that the Supreme Court has made clear that, pre-
viability, that interest is not enough to support the prohibition of an abortion. “This 
case is not about technological developments, but rather about a woman’s liberty 
interest weighed against the State’s interest in potential life,” a balancing test 
which the Supreme Court has already performed. 

 
In a somewhat novel argument ,the state also claimed that, although a 

woman’s right to choose whether or not to terminate a pregnancy is protected, 
once a woman has made the decision to have a child, it is only that “binary 
choice which is protected. Once a woman has made the decision to have a child, 
the state argued, she cannot unmake that decision based on one of the 
categories prohibited by the new law. 

 

Issue: Mandates of professional 
advice versus patient rights   
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This, the judge wrote, “is contrary to the core legal rights on which a woman’s 
right to choose to terminate her pregnancy prior to viability are predicated. The 
Supreme Court has mandated that this right stems from a liberty right protected 
by the Fourteenth Amendment—specifically, a woman’s right to privacy." 

 
". . The very notion that, pre-viability, a State can examine the basis for a 

woman’s choice to make this private, personal, and difficult decision, if she at 
some point earlier decided that she wants a child as a general matter, is 
inconsistent with the notion of a right rooted in privacy concerns and a liberty 
right to make independent decisions” (italics in original). 

 
Having ruled the new patient restrictions unconstitutional, the court further 

struck down the new requirements on physicians to document their patients’ 
reasons for the abortion and to inform them of the new restrictions, holding that 
those requirements were likewise unconstitutional. 

 
Summary judgment inappropriate where agency has discretion to revoke license 
 

An Oregon court overturned a decision by the state’s Department of Public 
Safety Standards and Training to revoke the license of a corrections officer 
convicted of lying to a police officer. 

 
The court held December 13 that, where the Department had the discretion 

whether to revoke a license, it was inappropriate to grant summary determination 
in a case, regardless of whether the facts of the case were in dispute. (King v. 
Department of Public Safety Standards and Training). 

 
In 2009 or 2010, Shawn King, a licensed corrections officer, took his dog to 

the local police station, where he falsely told an officer that he had found the 
animal—emaciated and with an injured leg—wandering on the street, because, 
as he later explained, he did not think a shelter would accept the dog from him.  

 
King also informed his brother and sister-in-law, who had given him the dog, 

that he had taken it to a shelter, and they in turn called shelters to find the dog. 
Eventually, the truth came out and the police were made aware of King’s 
deceptive actions, as a result of which King eventually plead guilty to a 
misdemeanor charge of providing false information to law enforcement. 

 
After King informed his employers of his misdemeanor conviction, Oregon’s 

Department of Public Safety Standards and Training reviewed his conduct and 
moved to permanently revoke King’s license for dishonest behavior. Although the 
matter was referred to an administrative law judge for a hearing, the Department 
successfully moved for summary determination on the grounds that the evidence 
of King’s conviction was uncontroverted and authorized the board to revoke his 
license as a matter of law.  

 
The ALJ agreed with the Department and granted the request for a summary 

decision, on the grounds that the facts of the case were not in dispute and that 
the board had the discretion to revoke King’s license for dishonesty. 

 
King appealed, arguing that the ALJ had erred by determining that King was 

not entitled to a hearing. Although King admitted that the Department had the 
authority to revoke his license for his misdemeanor conviction, because Oregon 
law also gave the department discretion on whether to do so, King claimed that 
he was entitled to a hearing to explain any mitigating factors. The case then went 
to the Court of Appeals of Oregon. 

Issue:  When disciplinary 
hearings are required 
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That court, in an opinion written by Chief Judge James Egan, agreed with 
King, holding that the Department was not entitled to a summary judgment in the 
case because it was not under a mandatory obligation to revoke King’s license. 
“Issues may be resolved on a motion for summary determination only where the 
application of law to the facts requires a single, particular result,” wrote Judge 
Egan. “Therefore, the issues on summary determination must be purely legal.”  

 
Here, although the Department was entitled to a summary determination if 

the undisputed facts of the case required the revocation of King’s license, 
because the Department had the discretion on whether to revoke, it was required 
to provide King with a hearing to determine how it should exercise its discretion. 
Summary determination was inappropriate, concluded Judge Egan, because “no 
single outcome was required as a matter of law.” 

 
Having reversed the decision, the court remanded the case to the 

Department for further action. 
 

Denial of license renewal not subject to time bar 
	

 The legal doctrine that prevents agencies from waiting an 
unreasonable amount of time to bring disciplinary actions does not 
apply to the denial of a license renewal application, the Court of 
Appeals of Utah held December 21.  

 
The court affirmed a decision by the state’s Division of Real Estate to deny 

the renewal application of a licensee who had committed fraud against a client 
eight years prior (Heywood vs. Department of Commerce, Division of Real 
Estate). 

 
In 2006, licensed real estate agent Austin Heywood falsely listed a client’s 

property as subject to a contract in order to prevent potential buyers from making 
offers. Heywood did this because an investment group in which he had an 
interest wanted to purchase the home and Heywood wanted to keep the 
purchase price low.  

 
 The scheme succeeded, and Heywood’s group purchased the property for 

$30,000 less than the appraised value despite Heywood's having received an 
offer above market price which he did not disclose to his client.  Immediately 
following the sale, Heywood turned around and sold the property for a profit. 

 
Unfortunately for Heywood, his victory was short-lived. The client filed for 

bankruptcy shortly after the sale, and the resultant bankruptcy trustee brought a 
fraud action against the real estate agent. A bankruptcy court concluded that 
Heywood was liable to the estate as a result of his fraudulent actions and 
Heywood settled with the trustee.   

 
In 2009, Utah’s Division of Real Estate began an investigation of Heywood’s 

conduct and, much later— in 2014—the Division denied Heywood’s license 
renewal application based on his previous misconduct and the decision by the 
bankruptcy court holding him liable for fraud. Heywood appealed the decision to 
the Court of Appeals of Utah. 

 
On appeal, Heywood argued that the Division’s 2014 denial of his license on 

the basis of his 2006 conduct was barred by the passage of time, as it might 
have been if the Department had decided to wait 8 years before bringing a 
disciplinary charge against him instead of just denying his renewal attempt.  

Issue:  Effect of past disciplinary 
actions on license renewal  
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However, Judge Diana Hagen, writing for the court, noted that under Utah 
law Heywood was not automatically entitled to the renewal of his license and that 
the legal doctrine of laches—which prevents a party from filing suit after an 
unreasonable amount of time—did not apply to this case, where Heywood was 
seeking to force the agency to affirmatively take a course of action over which it 
had discretion. 

 
“Even assuming that the doctrine of laches could bar an administrative 

agency from initiating—or reviving—a disciplinary action where there was 
inexcusable delay and demonstrated prejudice, it would not apply in the context 
of a request for agency action,” Judge Hagen wrote.   

 
The Division, she continued, “still had an obligation under the statute to 

consider Heywood’s honesty, integrity, truthfulness, reputation, and competency 
before granting his 2014 request for license renewal.”  Because Utah law places 
no time limitations on the evidence that the Division can use to consider a license 
renewal, it was not in error when it considered his conduct from 2006 or the 
bankruptcy court’s 2009 decision finding that he was liable for fraud. 

 
Heywood also challenged the Division’s use of the 2009 bankruptcy decision 

as decisive evidence of his fraud, arguing that the earlier decision was not final 
and was, in fact, de facto vacated when that court signed off on his settlement 
agreement with the trustee before the entry of a final judgment in that case.   

 
However, the appellate court rejected that argument and, addressing the 

issue for first time in Utah, held that a judicial “decision that fully resolves an 
issue on the merits, after giving the parties an opportunity to be heard, is final for 
purposes of issue preclusion even if the parties agree to a settlement that results 
in dismissal before the entry of a final judgment."   

 
Noting that the issue of Heywood’s liability was fully litigated in the 

bankruptcy court and that Heywood was given an opportunity to be heard on the 
issue but chose to forgo an appeal of the decision, the appellate court found that 
the earlier bankruptcy decision precluded Heywood from litigating the facts of his 
fraud, and upheld the board’s decision. 

 
Nurses not "emergency medical services providers," court finds  
 

An emergency room patient who hit a nurse in the head when she 
asked him to leave the hospital could not be prosecuted under a law 
criminalizing assault of emergency medical services providers 
because nurses don't belong to that category or providers, the Oregon 

Court of Appeals found December 28 (State of Oregon v. Bales). 
 
The plaintiff, Barry William Bales, moved for a judgment of acquittal on the 

assault count, arguing that the victim, an emergency room nurse, was not an 
"emergency medical services provider" within the meaning of state statute. A 
lower court rejected his motion, and he appealed. 

  
In his appeal, Bales contended that because registered nurses like the victim 

in his case are licensed under ORS chapter 678, the regulation and licensure of 
EMS providers under ORS chapter 682 is inapplicable to them.  

 
Bales argued that the victim did not fit the definition of an EMS provider 

because she did not have statutorily referenced training in "prehospital care." 
The state disagreed, contending that, when the legislature amended the 

Issue: Categorization of health care 
providers under licensing laws   
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definition in 2011, it intended to expand the definition's scope beyond emergency 
medical technicians and paramedics to include emergency room nurses. 

 
 "At first blush," the appellate court said, the text of ORS 682.025(4) which 

protects emergency workers from assault appears broad enough to encompass 
an emergency room nurse, given that statute's inclusion of police officers, 
firefighters, funeral home employees, and other persons serving in a dual 
capacity one of which meets the definition of emergency medical services 
provider.  

 
"The context of the provision reveals that EMS providers and emergency 

room nurses are trained differently and meet different licensure requirements," 
the court said. "That context suggests that the legislature did not intend for an 
emergency room nurse to come within the definition of "emergency medical 
services provider" on that basis alone. 

 
The court considered the separate regulatory authority of the nursing board 

an important factor in its decision. Some levels of emergency medical technicians 
were formerly regulated by the state medical board. In 1989, however, the 
legislature directed the Oregon Health Authority to instead regulate all 
emergency medical technicians to foster greater consistency in the field. 

 
 "Given the legislature's deliberate decision to designate the Oregon Health 

Authority as the body charged with regulating and licensing all emergency 
medical technicians—now referred to as EMS providers—it is unlikely that the 
legislature intended for nurses, governed by another body, to satisfy the 
licensure criteria for EMS providers," the court said. It reversed and remanded 
the convictions of Bales for reconsideration by the lower court. 

 
 

California may require reporting of $1 million construction defect 
settlements in wake of 2015 Berkeley balcony collapse  
	

 
In 2015, a collapse of a fourth-floor balcony at a Berkeley 

apartment complex killed six people and seriously injured seven 
others. It was later revealed that—unknown to the California 
Contractors State Licensing Board (CSLB)— the company that 

constructed the apartment complex, Segue Construction, had paid $26.5 million 
in construction defect lawsuit settlements in the three preceding years. The 
settlements only came to light following probes by investigative reporters for the 
news media, according to the California News Publishers Association. 

 
Following the December completion of a legislatively mandated study by the 

CLSB, 2018 could be the year that contractors in California become required to 
report lawsuit settlements involving construction defects to the board, state 
legislators are saying.  

 
State Senator Jerry Hill is sponsoring a bill requiring such reporting in the 

case of settlements of more than $1 million. Architects, land surveyors, 
physicians, and engineers in the state are already subject to reporting of lawsuit 
settlements to their licensing boards. 

 
The contractor board's study found that almost 54 percent of contractors 

surveyed, nearly 96 percent of consumers surveyed, and about 63 percent of 
insurers surveyed said mandatory reporting of judgments, arbitration awards, and 
settlements resulting from construction defect claims involving rental residential 
units would help the board protect consumers.  

Issue: Mandatory reporting of 
malpractice or negligence settlements  
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However, the proposed requirement has become considerably more lenient 
since the initial furor over the balcony collapse. The original proposal by Sen. 
Hall in 2016 was to require such reporting for settlements of $50,000 or more. 

 
The Wall and Ceiling Alliance, lobbying on behalf of contractors in 

Sacramento, argues that settlements are not a good indicator of contractor 
competence or responsibility because construction defect claims often include all 
contractors on a job regardless of their involvement and insurers may compel 
settlement of claims to keep costs down.  

 
The California Center for Public Interest Law, which often takes positions in 

favor of consumer protection, contends that the board should know about the 
settlements in case a pattern of settling such cases might shed light on a 
contractor's competence. 

 

Licensing 
 
"Strike and rewrite" of Vermont licensing regs ignited by opioid crisis  (from page 1) 
     

treatment opportunities, the governor said. Among multiple components of the 
"strike and rewrite" initiative are measures to: 
 
•  Ease a bottleneck for applicants by allowing not only alcohol and substance 
abuse counselors but also other qualified providers (social workers, marriage and 
family therapists, etc.) to serve as supervisors of applicants' clinical training; 
 
• Allow apprentice addiction counselors to remain apprentices indefinitely rather 
than be limited to only two examinations; 
 
• Replace a "complex and prescriptive continuing education scheme" with a 
relevance test; 
 
• Recognize U.S. service members' relevant military training; 
 
• Reduce the number of substance use disorder (SUD)-specific education hours 
required for counselors from 300 to 270, in line with national standards; 
 
• Allow other mental health professionals (e.g., psychologists and social workers) 
with one year of substance abuse counseling experience to test directly into a 
Licensed Alcohol and Drug Abuse Counselors license; and 
 
• Trim thirty pages of administrative regulations down to ten pages. 

 
Hawaii gives strong "yes" to keeping regulation of athletic trainers 
 

In the past, athletic trainers might have appeared on a list of 
occupations likely to be targeted for deregulation. But the Hawaii 
auditor, in the first sunset evaluation of athletic trainer regulation since 
2012 when it was adopted, emphatically concludes in a September 

2017 sunset report that continued regulation by the state is warranted, largely 
because of the potential threat that Improperly trained athletic trainers can pose 
to students dealing with injuries. 

 
All states except California require athletic trainers to be regulated. Under 

Hawaii law, athletic trainers must be certified by a private national credentialing 

Issue: Sunset reviews evaluating 
merits of professional regulation 
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organization called the Board of Certification and are regulated by the central 
Department of Commerce and Consumer Affairs. The trainers work under the 
supervision of a physician, but if a physician is not present, they work under 
written athletic service plans or protocols. 

 
All Hawaiian public high schools have at least one athletic trainer. Athletic 

trainers prepare athletes with taping, stretching, and application of heat 
treatments and notify the coaching staff of which student athletes are ready to 
play and whether their activities are restricted by ailments. The athletic trainers 
monitor temperature, humidity, and wind to reduce risk of heat illnesses. If there 
is an injury, the athletic trainer is generally first on the scene and performs initial 
treatment such as splinting and positioning. 

 
At sporting events and practices, athletic trainers are responsible for 

diagnosing injuries such as concussions and heat-stroke, and they make returrn-
to-play/return-to-practice decisions. They are trained to conduct emergency 
medical procedures including airway establishment, neutral spine alignment, and 
use of a defibrillator.  

 
Among reasons that the Hawaii auditor cites in support of continuing 

regulation: 
 
• Sports injuries are very common; 3.5 million children 14 and younger in the 

U.S. get hurt annually playing sports or participating in recreational activities 
 
• 21% of traumatic brain injuries among American children are caused by 

sports and recreational activities; 
 
• Current law is not overly restrictive because it allows trainers traveling from 

other states, except California, to practice temporarily in Hawaii, and other non-
athletic trainers who are in the medical field may also conduct related procedures 
within their scope of practice. 

 
• Regulation ensures that athletic trainers are educated in acute-care 

treatments including concussion management. During 2016, 67 public and 
private schools participating in the concussion program reported 1,092 
concussions—a number that has risen, the auditor believes, because of 
heightened awareness of concussions and enhanced reporting. 

 
The auditor recommended loosening some of the exemptions so that 

California athletic trainers have more latitude to practice in the state when 
visiting, but otherwise recommended that the current regulatory program be 
continued. 

 

Testing 
 

Applicant with ADHD may continue appeal of denial of test accommodations 
 

    In a November 3 ruling, U.S. District Court for the Western 
District of Texas dismissed several charges that the National 
Conference of Bar Examiners, the Texas Board of Law Examiners, 
and the Law School Admissions Council discriminated against an 

applicant with disabilities by failing to provide requested him with testing 
accommodations for taking the bar exam. But the court allowed sosme of the 
applican't claims against the defendants to survive. (Glueck v. National 
Conference of Bar Examiners, et al.)   

Issue: Testing accommodations under 
Americans with Disabilities Act   
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 The plaintiff, Andrew Glueck, a third-year law school student, alleges he 
suffers from Attention Deficit Hyperactivity Disorder ("ADHD") Combined Type, 
Specific Learning Disorder (Reading and Comprehension Impairment), and 
dyslexia. Glueck alleges that his disability significantly compromises his reading 
comprehension and the rate at which he reads and writes. He received 
accommodations while pursuing a graduate degree and on law school exams, 
including being granted extended testing time.  

 
In December 2016, Glueck submitted a request for accommodations 

with the NCBE to take the Multistate Professional Responsibility 
Examination ("MPRE"), an ethics exam one must take and pass to be 
admitted to the State Bar of Texas. He asked for extended time (50%), an 
audio CD, and a non-scantron answer sheet for the MPRE. 
 
 On January 23, 2017, NCBE notified Glueck that it had received his 
registration for the March 2017 MPRE test and that he should allow ten to 
fifteen days for its decision on his accommodation request. 

 
But when NCBE denied Glueck's request, it was too late for him to 

request reconsideration in time to register for the subsequent exam 
administration. Glueck filed suit against the NCBE, asserting claims under 

the Americans with Disabilities Act, the Texas Human Resources Code, and the 
Texas Deceptive Trade Practices Act. 

 
The court found that the right to practice law is not a fundamental right, and 

that the Texas board was entitled to Eleventh Amendment state sovereign action 
immunity for its actions. The court also rejected Glueck's claim that the NCBE 
retaliated against him or interfered with his exercise or enjoyment of his rights, 
since Glueck made no factual allegations in support of this claim.  

 
But Glueck's' § 12189 claim under the ADA, which goes to discrimination 

against people disabilities on standardized examinations, survived the 
defendants' motion for summary judgment, the court said, as did his Title V § 
12033 claim against the state board.  
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Glueck filed his ADA claim under 
42 U.S.C. § 12189, which states that 
"[a]ny person that offers 
examinations . . . related to 
applications, licensing, certification, 
or credentialing for . . . professional . 
. . purposes shall offer such 
examinations . . . in a place and 
manner accessible to persons with 
disabilities or offer alternative 
accessible arrangements for such 
individuals."  

Hubert Kainalu Hiatt



