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Discipline  
 
 

System on trial 
Judges debate: Did professional lapses or 
hospital's "chaos" cause a patient death? 

 
In the case of a nurse 

disciplined for contributing to 
the death of a hospital 
patient, the Supreme Court of 

Ohio held February 23 that a hearing examiner's denial of the nurse's 
subpoena of several other patients' medical records was not so arbitrary 
as to constitute an abuse of discretion or denial of due process (Clayton v. 
Ohio Board of Nursing).  

 
However, the 4-3 decision upholding a 2014 ruling of the Court of 

Appeals was notable in that two of three dissenting justices, referring to 
the "chaotic" situation at the hospital that evening, raised a question about 
whether, as the nurse alleged, a "failure of process" and not the nurse's 
individual fault was to blame for the errors.  

 
A licensee is entitled to "fairly wide latitude" in making such a defense, 

the dissenters argued. 
                    See Discipline, page 5 

 

Competi t ion 
 

Antitrust charges against a board must be 
more than conclusory statements 
 

A licensee charging that a 
board violated antitrust law may 
not simply allege that "the parties 
agreed," said the U.S. District 

Court for the District of Connecticut in a January 20 ruling.  
 
The case was brought by a veterinarian who contended that a 

disciplinary action against him stemmed from anticompetitive motivations. 
The court found that "the ultimate existence of an agreement under 
antitrust law is a legal conclusion, not a factual allegation, and thus plaintiff 
must allege facts affirmatively demonstrating such an agreement" (Robb v. 
Connecticut Board of Veterinary Medicine, 2016 WL 236209). 

Issue: Professional discipline 
where systemic failures alleged 

Issue: Making a case that 
board acted anti-competitively  
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The veterinarian, John M. Robb, offered reduced dosages of a rabies vaccine 
to animal-patients in his animal hospital due to some adverse reactions 
experienced by smaller animals. After the Connecticut Department of Public 
Health brought changes against Robb on August 1, 2014, the Board of 
Veterinary Medicine ordered him to appear before it for a hearing over his 
provision of lower-than-manufacturer-recommended dosages. (In Connecticut, 
the board adjudicates charges but it is the public health department that conducts 
investigation and filing of charges.)  

 
Robb filed a complaint and moved for an injunction to stop the administrative 

proceedings on June 12, 2015. 
 
He alleged that the board members used the announcement of their 

investigation of him as part of their agreement and conspiracy, and he contended 
that their conduct "has no pro-competitive or business justification."  

 
Robb also argued that there was no basis for the administrative action 

because Connecticut state policy is ambiguous as to vaccination protocols 
generally and entirely silent on dosage amount. In Robb's view, the board was 
pursuing its action for the anti-competitive reason that "offering such services 
threatens the profits that veterinarians, including three board members, make 
from vaccination." 

 
When the board moved to dismiss Robb's action, the court held that Robb did 

have standing to bring action under Article III of the Constitution, and his 
Sherman Antitrust Act claim was sufficiently ripe for review. But, the court noted, 
an antitrust conspiracy claim requires evidence of conspiracy. "Conclusory 
allegations are insufficient to state an antitrust conspiracy claim under §1 of the 
Sherman Act." 

 
Robb 's complaint does not describe any action to the effect of a tacit or 

express agreement, the court said. "By failing to make a single allegation as to 
the conduct of the individuals that allegedly came to an illegal agreement, or as 
to the form, dates, place, structure or detail of such an agreement, Dr. Robb 
faces a significant hurdle, as a matter of law, to support his claim of an antitrust 
conspiracy." 

 
Apart from the fact that the board is an adjudicator and does not instigate 

charges, "any regulatory board comprised of industry members with a statutory 
duty to adjudicate regulatory violations will almost always have some common 
motive to conspire (i.e., excluding at least one competitor from the market). That 
motive cannot be independently sufficient to infer an antitrust conspiracy," said 
the court.  

 
The court also noted that this case is unlike that of North Carolina State 

Board of Dental Examiners v Federal Trade Commission, 135 S.Ct. 1101, 2015 
WL 773331 (Feb. 25, 2015) which involved board members' taking discretionary 
action (cease and desist letters) outside of the procedures mandated by state 
law. Here, Robb is referring to authorized actions by board members. 

 
In dismissing Robb's antitrust case, the court said the courts stated that 

"naked identification of a theoretical motive to conspire, without significantly 
more, is far from sufficient to establish the plausible existence of an agreement 
amongst competitors." 

 
"Dr. Robb has thereby failed to allege a plausible claim that the Defendants 

have conspired with each other." 
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U.S. court strikes down restriction on advertising specialties 
 

A state regulation prohibiting dentists from advertising as specialists was 
an unconstitutional restriction of speech, a federal district court in Texas 
ruled January 21 (American Academy of Implant Dentistry v. Parker, 2016 
WL 270876).  
 
In striking down the regulation, Judge Sam Sparks stated that the board 

appeared to have created the advertising curb to protect the economic interests 
of dentists in approved specialty areas. 

 
     The case began when a group of dentists and the specialty organizations 
sued the Texas State Board of Dental Examiners, challenging a board regulation 
that prevented dentists from advertising as specialists in any practice area unless 
accredited by a certification board approved by the American Dental Association. 
The practical effect of the regulation was to limit the advertisement of practice 
specialties to those recognized by the ADA.   
 

The plaintiffs, dentists who practiced in those unrecognized areas, 
complained that the rule restricted their free speech rights and delegated power 
over those restrictions to a private organization comprised of competing dentists. 
Although Judge Sparks noted that advertising as a dental specialist is a form of 
“commercial speech,” a less-protected form than political speech, he found that 
the restrictions were nonetheless overly restrictive and unconstitutional. 

 
Noting that the dental license process itself does not 

distinguish between specialists and non-specialists, Sparks 
pointed out that dentists may, in fact, lawfully specialize in an 
area of dentistry, whether or not they are allowed to advertise 
that fact. 

 
Judge Sparks also found that allowing non-ADA-

credentialed dentists to advertise as specialists would not be 
inherently misleading. Although the supporters of the regulation 
argued that the use of the term “specialist” without official 
verification would be misleading, Sparks wrote that 

“Defendants have produced no evidence of actual deception associated with 
advertising as specialists in non-ADA-recognized fields." 

 
"There is no evidence to suggest that any of the Plaintiffs’ fields are 

illegitimate or unrecognized, and there has been no accusation that any of the 
Plaintiffs’ organizations are shams.”  

 
Case law, Sparks concluded, “flatly reject[s] the notion that the state, by its 

own rule, could bar non-ADA-recognized specialists who truthfully hold 
themselves out as specialists from doing so simply by defining the term 
‘specialty’ to include only ADA-recognized fields.” 

 
Thus, because the desired speech did not concern unlawful activity, it was 

not inherently misleading, and the potential for that speech to mislead the public 
was nonexistent, the court held that a ban based on those premises was 
unjustified. 

 
The court then analyzed the regulation under a second, three-part framework, 

under which the regulation would survive if it 1) was created to serve a 
substantial government interest, 2) directly advanced that interest, and 3) did not 
regulate more extensively than necessary to advance the interest.  

Issue: Curbs on advertising 
specialty certification 

As a result of the ruling, Texas members of 
the four specialty organizations who were 
plaintiffs—the American Academy of Implant 
Dentistry, American Society of Dental 
Anesthesiology, American Academy of Oral 
Medicine, and American Academy of Orofacial 
Pain—may now advertise as specialists in the 
same manner as specialty members recognized 
by the American Dental Association (ADA).  
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Judge Sparks ruled against the regulation on these grounds. Regarding the 
claim by supporters of the regulation that consumers might mistakenly believe a 
dentist advertising as a specialist is more qualified than they actually are, or bear 
the imprimatur of the state, Sparks wrote, “Defendants do not offer any 
competent evidence to substantiate these fears and admit they did not review 
any studies, surveys, or other evidence regarding the impact of specialty 
advertisements before promulgating the rule.” Restrictions of the sort created by 
the regulation must be supported by evidence, the judge noted. 

 
Further, Judge Sparks wrote, not only does the regulation not advance the 

interests proffered by supporters, but, by forcing dentists to refrain from 
advertising about their actual specialties, the regulation actually may increase 
misrepresentation in dental advertising. 

 
Finally, Judge Sparks held that the regulation failed the third prong of the 

test–it was more extensive than necessary to solve the problems cited for its 
creation. Requiring non-ADA-certified dentists to include a disclaimer to that 
effect in their advertising would be less restrictive than an outright ban, and the 
board failed to show why “blind reliance on the ADA is not more stifling of 
commercial speech than is reasonably necessary." 

 
"Wholesale deference to the ADA risks suppressing the truthful speech of 

dentists who have achieved high levels of training, education, or experience but 
have not successfully petitioned ADA for specialty recognition.” 

 
The court did reject some of the plaintiffs’ arguments. Their equal protection 

claim was insufficient, the judge ruled. Because the burden of proof for this claim 
was on the plaintiffs, because it was conceivable that the classifications made by 
the advertising restriction were rationally related to several state interests, and 
because the plaintiffs failed to provide evidence to support their argument in this 
area, Sparks dismissed that claim.  

 
Sparks also rejected the plaintiffs’ due process claim, holding that the board 

had not delegated any authority to the ADA, but, instead, had “made a voluntary 
legislative decision to rely on the ADA’s professional judgment with regard to 
what disciplines should be recognized by specialties for purposes of professional 
advertising." 

 
“While ostensibly promulgated to protect consumers from misleading speech, 

it appears from the dearth of evidence that Rule 108.54’s true purpose is to 
protect the entrenched economic interests of organizations and dentists in ADA-
recognized specialty areas.” Sparks wrote. He held the regulation 
unconstitutional and prohibited its enforcement. 

 

Requiring list of all practice members in ads unconstitutional 
 

A state rule that compelled dental practices to list every dentist 
associated with or employed by the practice in every advertisement is an 
unconstitutional burden on commercial speech, the Court of Appeals of 
Indiana held January 20 (Indiana Professional Licensing Agency v. Atcha, 

2016 WL 233211). 
 
The case concerned a dentist, Irfan Atcha, who extensively advertised his 

dental implant practice in ways that disparaged dentures as poisonous. The court 
agreed with a trial court that the required-listing regulation violated the First 
Amendment. However, while remanding the case, the court upheld other state 
regulations barring false or misleading announcements of services, and 
deceptive claims of better services, care, or materials. 

Issue: Constitutionality of 
advertising restrictions 
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Atcha's advertising campaign marketed his expertise in modern implant and 
sedation techniques, claiming that his procedures are "too advanced for most 
dentists, oral surgeons, and periodontists." Also included in his ad was the claim 
that Atcha "the only licensed and certified advanced trained dentist to perform the 
IV sedation and dental care on his patients."  

 
After complaints from fellow dentists, the Indiana Professional Licensing 

Agency and state dental board found that Atcha had made false and misleading 
claims and it ordered that his license be placed on indefinite probation and that 
he pay a $3,000 fine. A trial court reversed on appeal, finding all three dental 
advertising regulations unconstitutional. 

 
The appeals court rejected Atcha's charge that the 

advertising regulation was overbroad and vague. But the 
court ruled against the state's argument that it may 
compel a dental practice to disclose all of the dentists it 
employs in every advertisement.  

 
The state mistakenly relied on the U.S. Supreme 

Court's pro-disclosure ruling in Zauderer v. Office of 
Disciplinary Counsel of Supreme Court of Ohio, (471 
U.S. 626 (1985)), the appeals court said. Zauderer 
concerned a compelled disclosure about fees to prevent 
confusion on the part of non-lawyers. 

 
"Here, the State asserts that a consumer might call 

Dr. Atcha's office and expect to make an appointment with Dr. Atcha, but instead 
be given an appointment with another dentist, who may not have the same 
credentials. This is distinctly different than the concerns over hidden costs that 
justified the compulsory disclosures in Zauderer. A potential client will learn that 
he or she has an appointment with a different dentist before any costs are 
incurred," the court said. "We do not see a similar, 'self-evident' potential for 
deception in this case." 

 
 The court remanded the case to the board to reassess the penalty in light of 

this partial reversal of the board's discipline. 
 

Discipline  
 

"System at fault" questions raised in nurse's case (from page 1) 
 

The nurse, Beverly Clayton, was on staff at the intensive-care unit at Mercy 
Hospital Western Hills since 2008. In August 2009, an elderly patient with 
numerous health problems, "R.B.," came to the emergency room of the hospital, 
complaining of shortness of breath.  

 
Instead of consulting the notes from the admitting doctor, Clayton relied on 

information entered by a hospital pharmacist into Mercy’s computer system 
regarding the patient’s care. In contravention of the doctor’s orders, Clayton 
administered a saline drip, and failed to administer drugs ordered by the doctor.  

 
Unfortunately, the information entered by the pharmacist into the system was 

both incorrect and incomplete. The computer system showed a different dose of 
a drug, Cardizem, than had been directed by the admitting physician, and did not 
contain any information about several of the doctor’s orders, such as an order to 
prohibit the administration of saline via an intravenous drip.  

 

Among Atcha's advertised claims were statements 
that: 

• His cosmetic dentures "consistently fool other 
dentists." 

 • Some oral surgeons, periodontists, and 
prosthodontists "make you feel like they're experts in 
dental implants, but they can do more harm than 
good." 

• "General dentists typically have little or no 
knowledge of the sedation process." 

• "No one should die with their teeth in a glass!" 
together with pictures implying that dentures 
combined with denture adhesives are poison. 
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As a result, Clayton failed to follow the admitting doctor’s orders in several 
respects. On top of this problem, after the patient’s condition worsened as a 
result of her actions, Clayton waited an unusual amount of time to notify a 
physician. The patient died the next day. Clayton was told there would be an 
investigation, she was suspended without pay, and she immediately resigned. 

 
Disciplinary charges against Clayton followed. Although Clayton claimed that 

the doctor’s notes had been missing from the patient’s chart and that another 
doctor had ordered the administration of saline, investigators testified that 
Clayton had told them she did not have time to read the chart and no written 

order from another doctor for saline administration was found 
to exist. Further, expert witnesses testified that, if Clayton 
could not find the admitting doctor’s orders, she was obligated 
to call the doctor. 

 
After a hearing, the board suspended Clayton’s license 

indefinitely and placed conditions on her application for 
reinstatement. On appeal, a trial court affirmed the order, as 
did the Court of Appeals of Ohio. 

 
Clayton made several arguments in that appeal. 

Specifically relating to the subpoena issue, she charged that 
the hearing examiner in her discipline case had erred by 
refusing her request to subpoena the medical records of other 
patients in her unit during the shift in question.  

 
The appeals court found that the hearing examiner, who 

had rejected Clayton’s subpoena request in order to protect 
the confidentiality of the other patients, afforded Clayton 
adequate opportunity to obtain the same information via the 
testimony of other nurses on shift at the time, and that was 
sufficient.  

 
Clayton’s reliance on the erroneous entries in the 

hospital’s computer system did not justify her behavior, the 
court said, because the standard of care required her to 
locate the doctor’s orders. 

 
When Clayton again appealed, the Ohio Supreme Court initially declined 

jurisdiction, but on reconsideration accepted the appeal on one proposition of 
law: Clayton's contention that a nurse subject to disciplinary proceedings has the 
right to the issuance of subpoenas for evidence that is purportedly material to the 
nurse's defense. 

 
The high court noted that hearings are "a necessary incident to administrative 

agencies' licensure powers" and agencies must have at least some minimal 
authority to control those hearings. So there was no question whether the 
hearing examiner lacked discretion to rule on the subpoenas.  

 
Was the decision to deny the subpoenas arbitrary? "Regardless of whether 

we would have struck the balance differently," the court said, "we cannot say that 
the hearing examiner's decision was so irrational that it was an abuse of discre-
tion or so capricious that it violated Clayton's procedural due-process rights." 

 
However, dissenting judges cited testimony that the case concerned an 

unusually chaotic night in the ICU. Clayton's expert witness described the 
situation. "I believe that it was an absolutely insane night the entire night. 
However, without the other documentation that we requested, we don't have 

In her defense, Clayton asserted that "other 
ICU patients' records were necessary to establish 
extenuating circumstances surrounding her ability 
to care for R.B.," the court said. 

  
The nurse's subpoenaed document list was 

long. During prehearing proceedings, she 
requested all hospital records associated with the 
patient, any pharmacy records and 
communications associated with the patient, the 
personal contact information and employment 
files of all hospital employees and supervisors 
with any association with the patient's admission 
or treatment at the hospital, her own complete 
personnel file, personnel files of all nurses 
working at the ICU during the shift in question, 
and finally, the complete medical charts of all 
patients who received treatment at the ICU at any 
point during that shift.  

 
The hearing examiner found that those other 

medical records were likely irrelevant, beyond the 
scope of the charge against Clayton, and 
outweighed by privacy and confidentiality 
protections. 
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anything that says we had to run over here. There's another rapid response, 
here's another admission, here's another admission, here's another admission. I 
believe that kind of thing went on that entire time." 

 
Dissenting Judge Paul E. Pfeifer, joined by another judge, argued that 

Clayton's loss of her license for a year was a crushing sanction, and that a 
person fighting to maintain her right to keep practicing is entitled to "fairly wide 
latitude in seeking documentary evidence to support her defense." 

 
"Was patient R.B.'s death the result of the failure of Beverly Clayton or a 

larger, systemic failure at Mercy Hospital Western Hills? It is easy to blame the 
nurse; she made mistakes. But Clayton lost the opportunity at her hearing to 
demonstrate effectively that her own mistakes were the natural result of a failure 
of process at Mercy Hospital. I would hold that the hearing officer erred in 
quashing Clayton's subpoena for records of other patients in the intensive care 
unit on the night of R.B.'s death and that that error was prejudicial," Pfeifer wrote 
in his dissent. 

 

1,400 revoked teachers missing from national data base 
 

A group that maintains a voluntary national database of disciplined 
teachers promised a state-by-state audit in February, following a critical 
story by USA Today that revealed serious flaws in the data gathering.  

 
"Broken discipline tracking systems let teachers flee troubled pasts," said the 

headline, blaming a fragmented system for checking teachers' backgrounds. The 
story, which included multiple state-specific articles, followed a year-long 
investigation by the news organization. 

 
About 9,000 teachers who had been disciplined in various states were 

missing from the database of the National Association of State Directors of 
Teacher Education and Certification (NASDTEC), including 1,400 teachers 
whose licenses were permanently revoked—200 cases based on alleged sexual 
abuse.  

 
In response to the USA Today report, NASDTEC officials said states 

participating will be required to audit all of their submissions to date to ensure 
accuracy and completeness. 

 
USA Today "Best Practices" in teacher discipline sharing—a point system 
  

In its investigative report on national teacher discipline data, USA Today 
adopted a 100-point scale for ranking states' practices for publicizing teacher 
discipline data. The news organization modeled its questionnaire on a study by 
the Governmental Accountability Office that did not disclose states' individual 
answers; USA Today modified that scale and did disclose the answers. Points 
were assigned as follows: 

 
1. Background Check against criminal histories and work histories 

before licensing the teacher. States earned 20 out of 20 points for conducting 
such checks at the state level, and no points if the checks were left to the local 
school district hiring the teacher, where advocates say the probes can be 
incomplete, inconsistent, or not performed.  A few states earned partial points for 
a hybrid state/local background check protocol. 

 
2. Including both state and national records in background checks.  If 

the state did this, it earned another 10 points. 
 

Issue: Track records of state 
professional disciplinary entities 
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3. Checking every license applicant against the national clearinghouse 
database of NASDTEC. Another 10 points were assigned to states that routinely 
made this check. 

 
4. Reporting every case of misconduct to the national 

clearinghouse at NASDTEC.  Another 10 points were assigned 
for this practice, but 5 points were deducted if a teacher revoked 
by the state was found to be missing from the national database. 
In addition, "We deducted all 100 points if there were a 
substantial number of the state's disciplined teachers missing 
from the NASDTEC database, with an emphasis on teachers 
whose licenses had been permanently revoked or show 
misconduct involved child abuse or sexual misconduct," the 
news organization said. 

 
5. Posting online a searchable database of certified 

teachers. 10 points. 
 
6. Posting online a searchable list or database of 

teachers whom the state had taken disciplinary action 
against. 10 points. An additional 10 points went to a few states 
for "taking the important transparency step of posting more 
detailed documentation behind those state disciplinary decisions, 
information that would tell the public what the teacher did that 
prompted the disciplinary action." 

 
7. Having a law in place requiring schools and districts 

to inform the state if a teacher had been fired or resigned 
amid allegations of misconduct. 10 points. (Most states do 
have such a law.) 

 
8. Having a law in place requiring educators in the classroom to report 

misconduct they discover. 10 points. (Most states do have such a law.) 

 
Due process required hearing when licensee's passport confiscated 

 
The California medical board must consider the impossibility defense of a 

doctor who was subject to an order from a religious court in Lebanon 
preventing him from leaving that country, after the order placed him in 
violation of his license probation in California, the California Court of Appeal, 

Second District, ruled January 28 (Uwaydah v. Superior Court of Los Angeles 
County, 2016 WL 347263). 

 
In 2009, the Medical Board of California charged Uwaydah with several 

serious offenses, including letting a physician assistant begin surgery in his 
absence and a fraudulent scheme involving the purchase of a $1 million 
computerized tomography (CT) scanner for a clinic in Saudi Arabia.  

 
In response, Uwaydah and the board reached a settlement placing him on 

probation for two years. One of the conditions of the settlement was that the 
board would cancel Uwaydah’s license if he spent more than two years living or 
practicing outside of California. 

 
In 2010, Uwaydah traveled to Lebanon to address a legal matter involving his 

family. A Lebanese religious court handling the matter then ordered Uwaydah to 
remain in the country until the matter was settled and confiscated his passports. 

 

Issue: Where discipline due 
process requires hearing 

State Report Cards 
 
Based on its survey questionnaire and point 
system, USA Today issued the following 
report card for state reporting of teacher 
discipline: 
 
Grade of "A"  Alabama, Hawaii, North 
Dakota, Ohio, Oregon, South Carolina, 
Vermont 
Grade of "B"  Arizona, California, Iowa, 
New York, New Jersey, Pennsylvania, 
Texas, Washington 
Grade of "C"   Alaska, Arkansas, Colorado, 
Florida, Georgia, Illinois, Kansas, Kentucky, 
Minnesota, Montana, Nebraska, Wisconsin, 
South Dakota  
Grade of "D"  Connecticut, Delaware, 
Idaho, Mississippi, Missouri, Nevada, 
Rhode Island, Utah, Virginia, Wyoming 
Grade of "F"  District of Columbia, Indiana, 
Louisiana, Maine, Maryland, 
Massachusetts, Michigan, New Hampshire, 
New Mexico, North Carolina, Oklahoma, 
Tennessee, West Virginia 
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Although Uwaydah asked the board for an exemption from the residency 
requirement, the board declined and, after 2 1/2 years of Uwaydah’s forced 
Lebanese residency, it canceled his license. Uwaydah filed suit seeking to vacate 
the board’s decision and the case eventually went up to the Court of Appeal of 
California, Second District. 

 
In his appeal, Uwaydah argued that, despite the settlement, the board should 

have provided him with a hearing before it revoked his license. The Court of 
Appeal agreed. 

 
Justice Frances Rothschild, writing for the court, noted that the right to 

practice a profession is protected by constitutional due process guarantees, and 
those guarantees required the board to provide a hearing before it could revoke 
Uwaydah’s license. The board, the court noted, must provide Uwaydah with an 
opportunity to prevent a defense of impossibility. 

 
Further, citing the board’s purpose of insuring that practitioners “provide safe 

and effective services to the public,” the judge noted that public interest 
considerations should take precedence over settlement stipulations.  

 
“Thus,” he wrote, “on remand, the Board may also consider whether 

Uwaydah’s absence from practice caused his skills to deteriorate to the extent 
that he no longer possesses the skills and qualifications necessary to serve as a 
physician in California. If it answers that in the affirmative, it might be justified in 
canceling his license or imposing a new period of probation with conditions 
appropriate to the new circumstances.” 

 
Definition of "student" bogged down sexual misconduct case against teacher  
 

Reinstating the discipline of a teacher who admitted to having sex 
with an 18-year-old high school student, the Court of Appeals of Texas, 
Austin, reversed a trial court and held February 25 that the state Board 
for Educator Certification had legal authority to revoke the teacher's 

certificate based on the facts and evidence (State Board for Educator 
Certification v. Lange, 2016 WL 785538). 

 
The teacher, Robert Lange, argued that the term "student" in the prohibition 

of the Educators' Code of Ethics against educator-student "sexual conduct" was 
undefined. Lange, who was acquainted with the student through her enrollment 
in a martial arts class that he taught, contended that the definition did not extend 
to his "private and lawful sexual activity" in a non-school setting with a student 
enrolled at a school other than the one at which he taught.  

 
Lange argued that since the statute said only that "the educator shall not 

solicit or engage in sexual conduct or a romantic relationship with a student," and 
"student" was not defined, the board exceeded its authority in disciplining him. 

 
Since the statute lacked an actual definition of "student"—leaving some room 

for ambiguity— the court said that it would fall back on the "ordinary meaning" of 
the term. "A straightforward, ordinary-meaning construction of 'student' in the 
context of its rules and the overarching statutory scheme would include a person 
who attends one of the schools with respect to which the board exercises 
jurisdiction over educators, which undisputedly includes Texas public schools like 
[the student] attended," the court stated. The statute, the court added, does not 
say the student must be attending the same school where the educator teaches. 

 
The court relied on a 2015 ruling it had made (State Board for Educator 

Certification v. Montalvo, 2015 WL 7708947) that the board's delegated authority 

Issue:    Parameters of 
disciplinable sexual misconduct   
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encompassed such powers as revoking certificates upon finding that an educator 
is "unworthy to instruct or to supervise the youth of this state," which it termed a 
"broad-based 'moral and mental' fitness standard having deep historical roots in 
Texas educator-certification law." Based on this case law, the court rejected 
Lange's argument that the standard exceeded the board's statutory authority and 
it reversed and remanded the lower court decision. 

 

Board can't discipline over charges not actually filed 
 

In a January 11 decision, an appellate court in Hawaii reversed a 
discipline action by the state’s Board of Nursing that related to charges the 
board had actually dropped prior to her hearing (Martinez v. State of Hawai’i 
Board of Nursing). 
 
In her initial 2004 application for licensure in Hawaii, Liana Martinez asserted, 

falsely, that no disciplinary charges or investigations were pending against her in 
other states where she held a nursing license. However, in 2009, her employer in 
Hawaii filed a report with the board claiming that Martinez had lied about her 
licensure status and disciplinary history in three other states. 

 
Following this revelation, the state Department of Commerce and Consumer 

Affairs filed disciplinary charges of its own against Martinez for lying about her 
licensure history on both her state licensure and employment applications. 
However, the Department later dropped the charges pertaining to Martinez’s 
licensure application—leaving only the charges related to her employment 
application—and added allegations that her license had been suspended in other 
states, a charge that could lead to discipline on its own. 

 
After the hearings, the board suspended Martinez’s license for three years. 

However, inexplicably, the hearing officer’s decision, adopted by the board, found 
that Martinez violated professional regulations “when she failed to report to the 
Board the disciplinary actions taken against her in New York, Pennsylvania, and 
Washington,” the charge that the board had dropped. She appealed, and the 
case eventually rose to the Intermediate Court of Appeals, which issued a 
decision written by Judge Daniel Foley. 

 
In her appeal, Martinez claimed that the board’s pleadings provided 

insufficient notice of the charges against her. 
 
The court agreed, finding that the board had improperly determined that 

Martinez had violated sections of the state’s nursing law, which had not been 
mentioned in the charges. The final set of charges brought against Martinez 
listed only allegations relating to her answers on an employment application, and 
none regarding her initial license application in the state.  

 
Further, during her hearing the Department specifically stated that it was not 

bringing charges based on her statements to the board. Nonetheless, wrote 
Judge Foley, the final decision relied on evidence that she lied to the board. 
Nothing in the charges made Martinez aware that she would need to defend 
herself against charges of lying to the board. The court vacated the decision and 
returned the case to the board for further proceedings. 

  

Licensee, not system, to blame for futility of administrative appeal  
 

In a February 4 decision, the Arkansas Supreme Court dismissed an appeal 
by a disciplined doctor who had filed a separate suit seeking to prevent the 
state’s medical board from imposing discipline (Ahmad v. Beck, 2016 WL 
447919).  

Issue: Pursuit of admini-
strative appeal recourses 

Issue: Notice of charges as 
integral to due process  
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Although the court agreed with the doctor, Mahmood Ahmad, that a standard 
appeal of his discipline might be a futile action, it attributed that futility to his own 
actions in not diligently pursuing his options during the initial board hearing on his 
discipline. 

 
In November 2012, the Arkansas State Medical Board charged Ahmad with 

improperly prescribing controlled substances, failing to keep adequate records, 
and failing to monitor his patients. After hearings, the board ordered Ahmad to 
take continuing education courses, submit to an audit, and pay costs and a fine. 
Ahmad appealed the decision. 

 
While that appeal was pending, Ahmad filed a separate suit seeking an 

injunction against the board to prevent it from acting on its discipline decision. In 
his suit, Ahmad claimed that the laws used to discipline him—sections of the 
state’s Chronic Intractable Pain Treatment Act and their implementing 
regulations—were unconstitutional and argued that the board had exceeded its 
statutory authority.  

 
After a circuit court determined that Ahmad had not exhausted his admini-

strative remedies before filing the separate suit, it dismissed the case and Ahmad 
filed an appeal. Eventually, that case made its way to the state Supreme Court. 

 
In his appeal, Ahmad argued that the normal requirement that he exhaust his 

appeals of the board’s discipline decision before filing a parallel lawsuit should 
not apply to him. Ahmad claimed an exception to the requirement on the grounds 
that any appeal on his part would be futile, noting that he had not made his 
constitutional arguments during his board hearings and, thus, would not be able 
to present those arguments on appeal. 

 
The Court, in an opinion by Chief Justice Howard Brill, disagreed with 

Ahmad’s analysis. Noting that cases dealing with the futility of appeals have 
usually applied the exception only where a law or regulation would completely 
bar an entire class of plaintiff from certain acts, the court held that the exception 
did not apply when people had simply failed to fully argue their case.  

 
The court noted that Ahmad’s appeal would be futile only because he had 

failed to pursue his administrative remedies—his constitutional arguments—at 
the proper time. “In short,” Justice Brill wrote, “Dr. Ahmad’s conundrum is of his 
own making.” Because he had failed to exhaust his appeals of the board’s 
decision, he was barred from filing a declaratory action in the case. 

 
"Majority of board" does not mean "always the same members" 
 

A state law requiring that a contested case hearing be conducted by 
"a majority of the agency" was not violated when only four members of 
a nine-member board were present for and conducted the 
administrative hearing in its entirety, the Court of Appeals of North 

Carolina held January 5 (Wilson Funeral Directors, Inc. v. North Carolina Board 
of Funeral Service, 781 S.E.2d 507 (2016)). 

 
The case concerned an administrative proceeding begun in December 2012 

by the North Carolina Board of Funeral Service against Wilson Funeral Directors 
and its licensed operator, Paul Wilson, for alleged violations in the practice of 
funeral service. The show cause hearing, a year later, included a quorum of 
seven of the nine board members. But two were serving terms set to expire at 
the end of the month. 

 
The board asked petitioners if they would prefer a decision rendered that 

same day or submittal of a proposed decision that the board could consider at a 

Issue: Composition of tribunal to 
meet due process requirements 
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subsequent hearing. The funeral directors chose the latter and did not object to 
new members' participating at the next hearing. 

 
When the new board, which included only four members present who had 

participated in the first hearing, met in January, it voted to revoke the licensees ' 
funeral establishment permit, funeral service license, preneed establishment 
license, and preneed sales licenses. 

 
A trial court reversed the decision, holding that "a majority of the 

Respondent's board must be present for and conduct the administrative hearing 
in its entirety," and that did not happen in this case. 

 
The board, however, won on appeal. "Contrary to the trial court's 

interpretation, said the appellate court, "we do not read [the statute] to require the 
same" required majority to be present and conduct the administrative hearing in 
its entirety. "The statute imposes no limitation on the particular composition of a 
required numerical majority. The text only refers to 'majority' in the indefinite."  

 
"The phrase 'in its entirety' does not appear in the statute; nor do we believe it 

is reasonably implied," the court said in reversing the earlier ruling in the 
licensees' favor. 

 

Unlic ensed Practic e  
 

Non-licensee may use "psychologist" title—if not soliciting patients 
 

A January 15 decision by the United States Court of Appeals prevents the 
Texas State Board of Examiners of Psychologists from stopping unlicensed 
members of the public from representing themselves as psychologists and 
even giving advice, as long as they do not do so to solicit patients (Serafine v. 

Spinks, 810 F.3d 854 (2016)). The decision was made in a suit brought by a 
politician whose website refers to her as a psychologist. 

 
In her 2010 campaign for the Texas Senate, Mary Serafine described herself, 

both on her website and in her campaign filings, as an attorney and psychologist. 
Although Serafine completed a four-year post-doctoral fellowship in psychology 
and even taught psychology at Yale and Vassar, she is not a licensed 
psychologist in any state. 

 
Due to that fact, the board sent Serafine a series of letters ordering her to 

stop referring to herself as a psychologist and to refrain from offering 
“psychological services.” The board threatened prosecution. 

 
Serafine complied with the request, removing the word “psychologist” from 

her website. However, she also brought a suit against the board claiming that the 
Texas Psychologists’ Licensing Act infringed her constitutional rights to free 
speech and equal protection. After a federal district court rejected her claims, 
Serafine appealed, and the case went up to the Fifth Circuit. 

 
Although the board claimed that its restriction of the use of the word “psycho-

logist” was incidental to its regulation of the profession, the justices disagreed.  
 
Citing Supreme Court doctrine on the regulation of commercial speech, 

Judge Jerry Smith, writing for the court, noted that, while such regulation was 
permissible in the context of a professional-client relationship, “any interest the 
government can claim in protecting clients from manipulation or exploitation by a 

Issue: Exemptions from 
licensing statutes 
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psychotherapist fails when the psychotherapist is no longer speaking to the client 
in her capacity as such . . . The professional speech doctrine is properly limited 
to the actual practice of the profession.”  

 
Serafine’s reference to herself as a “psychologist” on her political website 

was not intended to attract clients and, therefore, was not commercial speech 
and was outside the scope of the board’s regulation, the court noted. 

 
Assessing the constitutionality of the Texas statute used by the board when it 

threatened to prosecute Serafine, which states that the representation of oneself 
to the public as a psychologist is considered the practice of psychology, Judge 
Smith noted that, as a content-based restriction on political speech, the law was 
subject to a relatively-strict “exacting scrutiny” standard and must be “narrowly 
tailored to serve an overriding state interest.” 

 
“Though protecting mental health may be a compelling interest,” Smith wrote, 

“the state has not narrowly tailored its laws to further that interest where it 
regulates outside the context of the actual practice of psychology.” The board 
“stepped far beyond the bounds of narrow tailoring” when it sent its letters to 
Serafine. The statute, as applied to her political speech, was unconstitutional. 

 
In her appeal, Serafine also argued that the board’s definition of “practice” 

was overbroad because it included a significant 
amount of advice offered outside the purview of 
traditional psychological practice, including services 
provided by Alcoholics Anonymous, Weight-
Watchers, and several other professions and 
groups who remediate various “psychological, 
emotional, mental, interpersonal, learning and 
behavioral disorders.” 

 
The statute, the court agreed, was overbroad 

and allows board officials too much discretion in 
determining what is prohibited. “The ability to 
provide guidance about the common problems of 
life—marriage, children, alcohol, health—is a 
foundation of human interaction and society, 
whether this advice be found in an almanac, at the 
feet of grandparents, or in a circle of friends. There 
is no doubt that such speech is protected by the 
First Amendment.” Texas’s statutory definition of 
the practice of psychology was, therefore, in 
contravention of the First Amendment and invalid. 

 
Having ruled the statute unconstitutional, the 

court remanded the case for further proceedings. 

 
"Aerial view" drawings were not practice of architecture 

 
Preparation of feasibility studies by two non-Oregon-licensed architects did 

not constitute the "practice of architecture," and placing a "license pending" 
status on their website was not a violation of the practice act, the Oregon Court of 
appeals ruled February 24 (Twist Architecture & Design, Inc. v. Oregon Board of 
Architect Examiners, 276 Or App 557 (2016)). 

 
Reversing and remanding the case to a trial court that had upheld the 

discipline of the two architect owners of Twist Architecture & Design, the appeals 

Section 501.003(c) of the Texas Psychologists’ Licensing 
Act, defining “practice of psychology”: 

1) includes providing or offering to provide services to an 
individual or group, including providing computerized 
procedures, that include the application of established 
principles, methods, and procedures of describing, explaining, 
and ameliorating behavior; 

(2) addresses normal behavior and involves evaluating, 
preventing, and remediating psychological, emotional, mental, 
interpersonal, learning, and behavioral disorders of individuals 
or groups, as well as the psychological disorders that 
accompany medical problems, organizational structures, 
stress, and health; 

(3) includes: 
(A) using projective techniques, neuropsychological 

testing, counseling, career counseling, psychotherapy, 
hypnosis for health care purposes, hypnotherapy, and 
biofeedback; and 

(B) evaluating and treating mental or emotional disorders 
and disabilities by psychological techniques and procedures; 
and 

(4) is based on: 
(A) a systematic body of knowledge and principles 

acquired in an organized program of graduate study; and 
(B) the standards of ethics established by the profession. 

Issue: Parameters of 
"unlicensed practice" 
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court did agree with the state Board of Architect Examiners that it had correctly 
determined that the company, registered in Washington State but not Oregon, 
violated the law by advertising Oregon architectural projects on its website. 

 
The feasibility studies at issue, termed "schemes" prepared by Twist, 

portrayed aerial views of possible development on three properties, drawn to 
scale and including boundaries, surrounding streets, buildings, parking spots, 
and trees, with some dimensions and square footages denoted. 

 
When the board proposed disciplining the architects for practicing without a 

license, an administrative law judge found that the drawings contained no 
"foundations, floors, walls and roof, footings, columns, posts, girders, beams, 
joists, rafters, or bearing partitions."  

 
The board disagreed, noting that the schemes included "shadowing and 

shading" to differentiate the walls from the roofs of the buildings. The appeals 
court accepted the board's interpretation of the drawings, but disagreed with the 
board on whether the drawings amounted to the practice of architecture because 
they did not relate to actually planned buildings. 

 
Under the practice act, the court noted, the goal of architectural practice is 

"actual construction of buildings," not planning for a building in the abstract. The 
board's desired interpretation would include any activities undertaken in 
contemplation of erecting a building, no matter how removed from actual 
construction, and "such a broad reading of the statute" is unwarranted. 

 
The second major issue had to do with the mention on Twist's website that 

the owners were "Licensed in the State of Oregon (Pending)." The board 
considered this a violation of the statute and rule. But the court disagreed: "The 
statement that Callison and Hansen had pending Oregon licenses did not 
indicate, or tend to indicate, that they were Oregon architects or practicing 
architecture in Oregon. We are unpersuaded by the board's reasoning that the 
term 'pending' indicated that licensure was imminent."  

 
The court noted that Webster's dictionary has two definitions for "pending" 

and both signify that an objective "has not yet been accomplished, regardless of 
how quickly it might be accomplished in the future." 

 
While reversing and remanding the case, the court said it agreed that Twist's 

inclusion of the phrase "architectural design" under photos from the two projects 
did support the board's determination that Twist was claiming to practice 
architecture in Oregon, and were violations of the practice act. 

 
Court invalidates board's rule exempting some from regulation 
 

A state veterinary board rule that created a presumption that a 
"designated caretaker" who took over an animal's care was, under certain 
circumstances, attempting to circumvent the licensing law was invalid, the 

Court of Appeals of Texas held February 26 (Texas State Board of Veterinary 
Medical Examiners v. Jefferson, 2016 WL 768778). 

 
The case involved an exception to the law that prohibits unlicensed practice 

of veterinary medicine. Under an "owner exemption, the owner of an animal, an 
employee of the owner, or a "designed caretaker" is not subject to regulation by 
the veterinary board, "unless the ownership, employment, or designation is 
established with intent to violate the Veterinary Licensing Act." 

 

Issue: Practice act exemptions 
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Ellen Jefferson, a veterinarian and chief executive officer of two non-profit animal 
rescue organizations, including San Antonio Pets Alive! (SAPA), was the subject 
of a complaint about a dog that had died while being cared for at a foster home.  

 
In response, Jefferson filed suit, claiming that the board lacked authority over 

her actions relating to the dog and all other SAPA animals because the 
organization owns the animals and her 
medical care fell under the owner exemption 
to the state’s veterinary laws. Her care of 
SAPA animals was, thus, outside of the 
board’s purview. 

 
After investigation, the State Board of 

Veterinary Medical Examiners charged that 
Jefferson had violated the licensing statute 
and regulations by failing to establish a 
veterinarian-client-patient relationship before 
diagnosing and treating the dog and before 
prescribing and dispensing medication.  

 
Jefferson challenged the validity of the 

board's rules. An administrative law judge 
determined that Jefferson was indeed exempt 
from regulation when she was treating the 
SAPA animals, as a "designated caretaker."   
 

The ALJ also held—and the appeals court 
agreed—that the animal rescue organization's 
structure and ownership were not put in place 
in order to violate the veterinary practice act or 
to avoid the board's regulatory powers but 
rather to provide animals with care and 
treatment in order to prevent euthanasia. 

  

T es t ing 
 
 No money-back guarantee for exam-takers 

 
A bar applicant who filed suit after he failed the bar exam once 

and failed to appear at a separate exam did not have a due process 
property interest in the nonrefundable application fee that he paid to 
be admitted to the state bar, the U.S. Court of Appeals for the Fifth 

Circuit held January 8 in an unpublished opinion. (Osborne v. Travis County, 
2016 WL 104410, No. 15-50202). 

 
The court affirmed the district court's dismissal of the claims by the applicant, 

Jamar Osborne, because he failed to show how he retained a constitutionally 
protected property interest in his money after paying the nonrefundable 
application fee, and being rejected. 

 
The court also rejected Osborne's argument that compelling him to give his 

legal opinions and beliefs as a condition precedent for a recommendation for a 
license to practice law violated his "right to freedom of thought."  

 
This argument did not state any plausible constitutional claims against the bar 

examiners, the court said. "Osborne is free to think any thought of any kind 
regardless of whether he must pass the Texas bar exam to obtain a law license." 

Issue: Licensing and constitutionally 
protected property interests 

 

In this case, the board staff argued that if Jefferson 
were considered a "designated caretaker under the statute, 
then every veterinarian to whom an owner entrusted an 
animal's care would be exempt from the state licensing law, 
"creating an exemption that would swallow most of the 
Board's regulatory authority."   The ALJ disagreed and the 
appeals court upheld the ALJ. 

 
The judge reasoned that the only logical interpretation 

of the undefined term "designated caretaker" was "that it 
means an agent of the owner selected to provide care or 
treatment of the owner's animal" and that "an agent in this 
context would not include a veterinarian hired by an owner 
as an independent contractor in an arm's length 
transaction."  

 
Jefferson's treatment of the animals was not as a fee-for 

service independent contractor, so it made sense to include 
her work with SAPA as falling within the owner exemption, 
the ALJ said. The appeals court said it did not express an 
opinion on this reasoning, but "we do reject the board's 
attempt to justify its rule by sponsoring a definition of 
'designated caretaker' that it contends would 'vitiate the 
entire' practice act. 
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Practic e  Regulation 
 

ATA national report card: "Strides and stagnation" for telemedicine  
 

A few states are erasing distinctions between the in-person 
practice of medicine and "virtual" encounters with patients, says the 
American Telemedicine Association. But in the latest ATA national 
"report card" released in January, entitled "50 State Telemedicine 

Gaps Analysis, Physician Practice Standards & Licensure," the group contends 
that many states are still clamping down on telemedicine practice.   

 
ATA defines telemedicine as "the use of telecommunications to facilitate 

health care delivery." The Federation of State Medical Boards and the American 
Medical Association support greater controls over this form of delivery than the 
ATA does, including patient informed-consent rules. 

 
Only Alabama has adopted what the ATA considers model provisions by 

repealing telemedicine rules and honoring medical parity regardless of the 
delivery method. Michigan and South Dakota were two other states that, by the 
ATA's standards, made progress. Texas is now the only state that requires a 
patient to be located at an established medical site during a telemedicine 
encounter, the ATA says.  

 
Seven states, since the May 2015 report, saw a drop in their composite grade 

from an "A" to a "B" (as a result of adopted language enforcing different 
standards for telemedicine): Connecticut, Delaware, Indiana, Maine, South 
Carolina, and Virginia. 

 
Creating more stringent clinical practice rules for telemedicine providers are 

Arkansas and Texas, which under the ATA rubric placed very low among the 
states. For requiring that a health professional "telepresenter" be physically 
present with the patient, the ATA ranked Hawaii and Alaska lowest, giving these 
states failing grades. 

 
The report's authors sum up their findings as mixed. "Our analysis indicates 

that decades of evidence-based research highlighting positive patient 
compliance, clinical outcomes, and increasing telemedicine utilization have been 
met with a mix of strides and stagnation in state board policy." 
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