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Discipline  
 
 

Board refuses to bar polygraph 
testing in sexual misconduct probes 
 

In a formal order September 
10, the Iowa Board of Medicine 
rejected a petition by a licensee's 
widow to loosen curbs on sexual 

misconduct and stop allowing polygraph testing in board-ordered 
evaluations. 

 
The licensee, Monte Skaufle, had been investigated for alleged sexual 

misconduct and ordered to submit a sexual misconduct evaluation. When 
he refused to submit to the evaluation because it included polygraph 
testing, which he contended has little to no scientific validity, the board 
indefinitely suspended Skaufle's license in 2006.  

 
First licensed in 1981, Skaufle was director of the residence program at 

Genesis Health System, which received complaints about him in 2013 
alleging sexual contact with students, residents, staff members, and a 
patient. Genesis investigated and offered Skaufle the option of resigning or 
being fired. He quit.  

              See Discipline, page 5 
 

 

Competi t ion 
 

California AG opinion  
How boards can fend off immunity issues 
 

The U.S. Supreme Court's 
February 2015 ruling in North 
Carolina State Board of Dental 
Examiners v. Federal Trade 

Commission continues to unsettle the professional licensing world, as 
board members and other licensing officials try to figure out how to 
respond to the court's warning against unsupervised market participants' 
making anticompetitive decisions against other licensees or potential 
competitors.  
 
The key question is: "What constitutes 'active state supervision' of a state 
licensing board for purposes of the state action immunity doctrine in 
antitrust actions, and what measures might be taken to guard against

Issue: Use of polygraph to 
evaluate licensee truthfulness 

 

Issue: Responding to Supreme 
Court 2015 antitrust ruling 
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antitrust liability for board members? After California state 
senator Jerry Hill asked that question of state attorney general 
Kamala Harris, she outlined a comprehensive reply in a 
September 10, 2015 opinion. 

 
Harris discusses three measures that the legislature could 

take: changing the composition of boards, adding lines of 
supervision by state officials, and providing board members with 
legal indemnification and antitrust training. 

 
Changing the composition of the boards  Harris does not 

believe that sweeping changes in board composition are 
necessarily the most effective response. She guardedly says 
that increasing public membership is a trend worth continuing, 
but "radical changes to board composition, with so many 
unresolved legal questions in North Carolina Dental's wake, are 
likely to create a whole new set of policy and practical 
challenges." 

 
Adding lines of supervision by state officials   Harris 

raises several possibilities. A superagency such as a stand-
alone office or committee within a larger agency could be 
created, with full responsibility for reviewing board actions. Or, 
board powers could be modified so that all of their functions, or 
some subset of functions, would be advisory only. Boards would 
make recommendations to submit to a supervising state agency 
for approval. 

 
California already has an umbrella agency that centrally 

houses the boards, the Department of Consumer Affairs, so it's 
possible that existing resources could be converted to lines of 
active supervision, at least for boards' market-sensitive actions, 
Harris says. 

 
 The powers of the director of the department, for example, could be 

amended to make review of certain board decisions mandatory or upon a request 
by a board. Harris believes that a state law purporting to grant immunity to 
licensing boards members would be of doubtful validity. "What is quite clear is 
that a state cannot impose blanket immunity by fiat." 

 
Indemnification of board members    Public employees are generally 

entitled to have their employer provide for the defense of any civil action, and 
board members are included in that under California state law, but punitive 
damages are not covered.  

 
So one question, since antitrust violations can lead to treble damages 

awards, is whether such an award would qualify as punitive damages. Harris 
tentatively believes antitrust treble damages do not equate to punitive damages. 
A state law specifying this would reduce uncertainty about it, she notes. Along 
the way, introducing antitrust concepts to the required training and orientation 
programs that the state provides to new board members would help reduce 
potential board member liability.  

 
Whatever the state decides to do, Harris stresses, one thing is certain: "North 

Carolina Dental's 'active state supervision' requirement is satisfied when a non-
market participant state official has and exercises the power to substantively 
review a board's action and determines whether the action effectuates the state's 
regulatory powers." 

  Cloud over board member immunity 
 
Until the North Carolina Dental case, most 

boards operated under the assumption that the 
11th Amendment protected board members 
from antitrust suits under the state action 
doctrine. The second tier of that immunity 
requires a clear and affirmative policy, but not 
active state supervision of every 
anticompetitive decision. Boards move to the 
stricter third tier under the North Carolina 
Dental ruling, which found that a state board in 
which a controlling number of decisionmakers 
are active market participants must act 
pursuant to clearly articulated state policy, if 
they are replacing competition with regulation 
of the profession, and their decisions must be 
actively supervised by the state.  

 
The North Carolina case brought the FTC's 

attention and the Supreme Court's rebuke,  
Harris says, because it presented a perfect 
example of a market-sensitive action by a 
board. "There, the dental board decided to, 
and actually succeeded in, driving non-dentist 
teeth-whitening service providers out of the 
market, even though nothing in North 
Carolina's laws specified that teeth-whitening 
constituted the illegal practice of dentistry."  
The court has said board members can't count 
on immunity when they make such decisions. 
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Regulation o f  Practic e  
, 

Advice columnist not "practicing without a license" 
 

A federal district court in Kentucky threw out a case brought by the 
state’s Board of Examiners of Psychology against an advice columnist  who 
the board claimed was practicing psychology without a license by offering 
his advice through columns printed in the state’s newspapers (Rosemond 

v. Markham). The U.S. District Court for the Eastern District of Kentucky issued 
the decision September 30. 

 
John Rosemond, a licensed North Carolina psychological associate who has 

been dispensing parenting advice for 40 years through a nationally-syndicated 
newspaper column, ran afoul of the Kentucky Board of Examiners of Psychology 
after he published a column in which he responded to a letter from the parents of 
a teenager with a discipline problem.  

 
Rosemond, who bills himself as a “family psychologist” in his column, caught 

the attention of a former Kentucky psychologist, who, after reading the column in 
a Lexington newspaper and objecting to the quality of Rosemond’s advice, filed a 
complaint with the board. 

 
The complaint charged that the columnist was holding himself out to be a 

licensed Kentucky psychologist, in violation of state law. 
 
After the board sent a cease-and-desist letter to Rosemond, he brought a 

pre-emptive suit to challenge, on First Amendment freedom-of-speech grounds, 
the application of Kentucky law to his column. The case went before Judge 
Gregory Van Tatenhove. 

 
Judge Van Tatenhove granted summary judgment in favor of Rosemond, 

rejecting the board’s argument that it was only attempting to regulate 
Rosemond’s professional and commercial speech, lesser categories of speech 
which would subject the board’s actions to a lower standard of scrutiny. 

 
The board conceded that generalized parental advice does not constitute the 

practice of psychology. However, because the complaint was brought in regard 
to Rosemond’s response to a specific question from a parent about how to 
handle their child, Judge Van Tatenhove held the board’s action was an attempt 
to restrict the content of Rosemond’s speech.  

 
Content-based restrictions are strictly controlled by Supreme Court 

precedent. “Only because Rosemond provided individualized advice was he 
subject to the Board’s action,” wrote Van Tatenhove. “This is, by definition, 
content-based.”  

 
The judge applied the same logic to Rosemond’s use of the term “family 

psychologist” to describe himself in his column, noting that the board would not 
have pursued the case if Rosemond described himself "as something other than 
a 'family psychologist' . . . or qualified his statement.” 

 
Although speech directed by licensed professionals to their clients is subject 

to more restrictions that most content-based speech, Judge Van Tatenhove held 
that these limits applied only where a professional-client relationship actually 
exists.  

 

Issue:  Professional practice vs. 
non-licensed service providers 
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Despite the fact that Rosemond was dispensing advice to a specific person 
about a specific problem, the judge said, “The question and answer format used 
by Rosemond is nothing more than a literary device.  He also stated: "The 
relationship that is necessary between a professional and a client to trigger 
application of the professional speech doctrine just did not exist.” 

 
And, despite the fact that Rosemond received financial compensation for 

authoring his column, the judge nevertheless held that his speech was not 
“commercial,” in the sense meant by judicial precedent in First Amendment 
cases, and therefore it is not subject to increased regulation.  

 
Because Rosemond’s speech was not commercial speech, Judge Van 

Tatenhove stated, “the Board’s restriction is subject to strict scrutiny even if what 
Rosemond said were false or misleading.” 

 
Under the strict scrutiny applied to government attempts to restrict content-

based speech, Van Tatenhove held that the law, as applied to Rosemond’s 
advice column, weighed too heavily in favor of restriction. 

 
The interest asserted by the board—that Rosemond might confuse readers 

into thinking that he was a licensed Kentucky psychologist—“did not fall into one 
of the few categories where the law allows content-based regulation of speech.” 
Moreover, the judge said, the board was unable to show that its proposed 
restrictions would further that interest. 

 
“In the case at hand,” wrote Judge Van Tatenhove, “the board has not 

demonstrated that any actual harm has occurred.” Restrictions on speech cannot 
rely, alone, on the prospective harm that could be done by that speech. 

 
“If the facts were different,” Van Tatenhove concluded, “had Rosemond 

represented himself to be a Kentucky-licensed psychologist or had he actually 
entered into a client-patient relationship in Kentucky, the outcome might be 
different. In the case at hand, he did not. All he did was write a column providing 
parenting advice to an audience of newspaper subscribers." 

 
"To permit the state to halt this lawful expression would result in a harm far 

more concrete and damaging to society than the speculative harm which the 
State purportedly seeks to avoid, and perhaps that is the ‘wake up’ call best 
drawn from the facts of this case.” 

  
Lic ensing 

 

Interstate compact for medical boards makes headway 
 

Doctors' ability to treat patients across state lines has been an issue in 
medical regulation ever since the nineteenth century. Currently, just 6 
percent of doctors are licensed to practice in three or more states. But 
2015 was a turning point for physician mobility as a significant number of 

states joined an interstate compact to ease practice across state lines.  
 
In October, the inaugural meeting of the interstate Medical Licensure 

Compact Commission (IMLC) took place, and 22 commissioners from 11 states 
participated in the first meeting. Coleman Elridge, Director of the National Center 
for Interstate Compacts, says 12 states have now signed on to the compact. 

 

Issue:  Agreements on licensing 
portability across multiple states 
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 Wyoming, which has a severe shortage of licensed doctors, became the first 
state to officially pass a compact law last March. So far, the compact also 
includes Alabama, Idaho, Illinois, Iowa, Minnesota, Montana, Nevada, South 
Dakota, West Virginia, and Utah. "The commission is currently waiting for the 
state senate to appoint the commissioners."  Nine other state legislatures have 
introduced the compact legislation and are considering it, "so it seems promising 
across the nation." 

 
In June 2014, the Federation of State Medical Boards announced its support 

for a policy easing practice across state lines. The federation then released draft 
legislation to allow physicians who meet certain standards to avoid the 
requirement to apply for licensing state by state.  

  
The timing was right for the 12 states to join the compact, Elridge added, but 

it took a cohesive effort between the state boards, the Federation of State 
Medical Boards, and a "willing legislative and executive branch that understood 
the importance of license portability both for the patient and the practitioners." 

  
Opposition to the compact, he believes, stems from ignorance regarding the 

nature of the compact and its purpose. "Most opposition comes from a lack of 
understanding in regards to the interstate compact mechanism and a belief that 
states somehow abdicate their rulemaking authority to an unelected body of 
commissioners. However, in practice, once a state enters a compact, they simply 
decline to act unilaterally." 

  
According to Elridge, every state would benefit from joining the compact since 

it allows medicine to "move into the 21st century and allows for the practice of 
medicine to be more clearly defined as where the patient is." The Interstate 
Medical Licensure Compact also strengthens consumer protection by allowing 
member state medical boards to share information regarding disciplinary actions, 
he says; the compact provides that licensees may be subject to the same or 
lesser discipline in other states where they are licensed. 

 
 

Discipline  
 
Board refuses to halt polygraph use in sexual misconduct cases (from page 1) 

 
The medical board received a letter from a former coworker of Skaufle six 

months later, saying that she had no personal knowledge of an alleged 
relationship with patients but had heard reports and felt compelled to notify the 
board.  

 
The board then assigned an investigator. In October 2005, the board found 

there was probable cause to order Skaufle to undergo a comprehensive physical, 
neuropsychological, mental health, and sexual misconduct evaluation. 

 
 After Skaufle declined, the board held a hearing and found reasonable 

grounds to conclude he had engaged in sexual harassment and inappropriate 
sexual misconduct in the practice of medicine.  

 
By one report, he was described as taking off all of his clothes while speaking 

with a female resident, who interpreted this action as an invitation to have sex. 
The board's indefinite suspension of Skaufle, contingent on his accepting the 
evaluation, occurred in 2006. 
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Skaufle appealed unsuccessfully. He argued before the Iowa Court of 
Appeals that the board's indefinite suspension was an "interim decision" and he 
filed an appeal late because he had to "wait and see" what the board would do 
first. The court, however, held there was no reason to overturn the suspension of 
Skaufle's license. 

 
 In her petition, Skaufle's widow Jill Cirivello said 

that the action "led to an abandonment of the life we 
had lived before the investigation. He lost his license, 
his job, and now his life." She attributed some of the 
cause of her husband's early death to the board's 
action.  

 
Her petition also charged that the board's sexual 

misconduct rule, which bars any sexual act or 
encounter with a patient or a patient's guardian, was 
overly broad and overreaching.  

 
She proposed in its place that physicians who 

develop a personal relationship with a patient be 
required to terminate the physician-patient relationship, 
that alleged actions occurring more than three years 
prior to the complaint not be investigated due to the 
difficulty in obtaining accurate information, and that the 
special ban on psychiatrists' sexual contact with current 
and former patients or patient guardians be dropped. 

 
The board responded that Cirivello's proposal was 

vague, lacked specific detail about potential violations, 
and would make it more difficult to prosecute cases of 
sexual misconduct.  

 
The rule, in effect since 2004, "has worked well 

over time and is consistent with ethical standards 
adopted by the American Medical Association and 
American Osteopathic Association," the board noted. 

 
 Cirivello's proposal "does not set forth the current 

standard of care regarding misconduct and is too 
narrow in its prohibitions." Her proposed limitation on 
investigations would prohibit the board from taking 
action on serious conduct uncovered during an 
investigation simply because it was not on the original 
complaint or not discovered within three years, the 
board also found. 

 
On the polygraph issue, the board said it does not 

employ polygraph testing itself as an investigative tool, 
but it does utilize nationally recognized evaluation 
programs to assist in its investigations of sexual 
misconduct cases. "These programs choose to utilize 
polygraph testing as part of their comprehensive 
psychiatric evaluation process. The board relies on 
their expertise to determine what testing is 
appropriate." 

 
The board cited a recent study (see sidebar on page 6), which supported the 

polygraph as a useful component of an "independent comprehensive evaluation 
for sexual misconduct." 

Repeated interviews can't turn up 
what polygraphs can, study claims 
 

A new study reported in a journal published by the 
Federation of State Medical Boards found that 
polygraphing of medical professionals referred for 
assessment for violating sexual boundaries uncovered 
important new information about sexual boundary 
problems in 56% of 18 polygraphed cases studied. 
(Finlayson AJ, et al., "Professional Sexual Misconduct: 
The Role of the Polygraph in Independent 
Comprehensive Evaluation, Journal of Medical 
Regulation 101:2 (2015), 23-34.) 

 
The study authors consider the findings a significant 

boost for polygraph examining as an investigative tool. 
 
"Results suggest that the polygraph appears to be a 

useful component of an independent, comprehensive 
evaluation for sexual misconduct, as it may provide 
additional information to better understand what 
happened and more accurately determine a strategy for 
possible rehabilitation of the physician." 

 
Specifically studying the cases of 18 physicians who 

were referred for a fitness-to-practice evaluation, the 
study authors found that polygraphing added new 
information about sexual behavior problems that was 
not elicited beforehand by repeated interviews and other 
standard clinical methods.  

 
This included discovering new information about sex 

with additional staff or patients, and new information 
about additional compulsive sexual behavior. 

 
Polygraph evidence is inadmissible in criminal cases 

in 30 states and in 9 of 12 federal circuit courts. 
However, the standards of evidence for professional 
regulation, which is governed by administrative law, are 
less strict.   

 
The study authors note that their retrospective study 

did not look at a randomized group, and that more 
research is needed. But they believe the findings 
support inclusion of polygraph evaluation in the FSMB 
guidelines for state medical boards. 
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Law barring stay of board decisions during appeal unconstitutional 
 

The Nevada Supreme Court, in a September 10 decision, invalidated 
a law that prohibits courts from staying a decision of the state medical 
board while that decision is on appeal. The court held that the law 
unconstitutionally restricted the state’s courts (Tate v. State Board of 

Medical Examiners). 
 
In February 2010, surgeon James Tate, Jr., registered a 0.06 percent blood 

alcohol level after members of his surgical team reported that he smelled of 
alcohol just prior to a scheduled surgery. 

 
The state medical board subsequently initiated disciplinary proceedings and 

found that Tate had violated the state’s medical code by rendering services to a 
patient while under the influence of alcohol.  

 
The board suspended Tate’s license for six months, required him to enroll in 

an alcohol diversion program and to take continuing education courses, and 
issued approximately $40,000 costs and fines. It also moved to report Tate’s 
discipline to the National Practitioner Data Bank. 

 
Tate appealed, seeking to overturn the board decision and filed a preliminary 

injunction preventing the board from reporting his discipline. However, because a 
Nevada statute prohibits courts from staying board decisions while under appeal, 
a state district court held that it did not have the authority to issue a stay.  

 
Tate then appealed the denial of the injunction and the case went to the 

Nevada Supreme Court. 
 
On appeal, Tate’s primary argument was that the statute prohibiting courts 

from staying board decisions was a violation of the judiciary powers granted to 
state courts by the state constitution. 

 
Noting that other legislation granted physicians the right to seek judicial 

review of board decisions, the court said that, once granted this authority, courts 
had discretion to “shape that relief accordingly,” including the power to grant 
injunctions. A second law could not permissibly restrict that power and, thus, a 
law prohibiting courts from staying a board’s decision was invalid. 

 
Quoting a Kentucky case, Chief Justice James Hardesty stated that “to bar a 

district court’s ability to grant injunctive relief while judicial review is pending 
effectively renders the appeal a meaningless and merely ritualistic process . . . as 
the sanctions imposed will likely have been implemented before the court could 
judicially review the case." 

 
“Such sanctions may,” he continued, “irreparably penalize a physician 

through the loss of patients, income, job opportunities, and/or damage the 
physician’s professional reputation and standing if the court were to later overrule 
the Board’s decision and the sanctions imposed." 

 
"If the district court were prohibited from staying the sanctions imposed until it 

can determine whether the Board’s decision was in error, Dr. Tate may be 
irreparably penalized, thus negating the purpose of his right to judicial review.” 

 
The court also held that the law was void as against the public interest. 

Allowing stays, he wrote, “presents little danger . . . as the impartial judge will 
weigh public interests, including potential danger to the public.” 

 

Issue:  Licensees' professional 
status during discipline appeals 
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Nebraska issues first disbarment over violent felony conviction 
 

An attorney who pled guilty to making terroristic threats has been 
disbarred in the state’s first case of disbarment resulting from a felony 
conviction for a crime of violence (State ex rel. Counsel for Discipline v. 
Walz). 

 
In 2012, attorney Kristin Walz pleaded guilty to one count of making terroristic 

threats after being charged with assaulting her husband with a knife.  
 
Despite the plea, Walz contended that she had not attacked her husband, 

and claimed that she agreed to plead guilty only because she was worried about 
being convicted of more serious charges. Walz’s husband later recanted his 
claim of being stabbed, telling authorities that he had cut himself while eating 
cake in bed under the influence of narcotics. 

 
Discipline charges based on Walz’s conviction were filed in October 2012. 

Nebraska court rules state that the only relevant fact in determining whether a 
licensee has been formally convicted of a crime is the copy of the judgment 
conviction itself, and a referee recommended that Walz be disbarred, sending the 
case before the state’s supreme court. 

 
Before the court, Walz argued that disbarment was too harsh a penalty for a 

conviction for, as she described it, an isolated case of violence. The conviction 
did not bear on her ability to function as an attorney, she maintained. 

 
The court disagreed, moving to disbar Walz. Noting that this was the first 

attorney discipline case it had heard involving a felony conviction for a crime of 
violence, the court stated that “although we have not stated a ‘bright line rule,’ 
our case law involving discipline for felony convictions indicates that such a 
conviction reflects adversely upon a lawyer’s fitness to practice law and that 
disbarment is considered to be the appropriate sanction.” 

 
“Because this is the first attorney discipline case in Nebraska involving a 

felony conviction for a crime of violence,” the justices concluded,” it is necessary 
to convey the serious consequences that attach to such misconduct." 

 
"Although Respondent may not be a danger to others, her felony conviction 

for a crime of violence damages the reputation of the bar and threatens public 
confidence in the profession.” 

 
Nursing professor charged in DUI case was properly disciplined 

 
A trial court did not abuse its discretion in finding that a registered 

nurse failed to prove that she would suffer an unusual hardship if the 
nursing board's order was not suspended, the Court of Appeals of 
Ohio, Tenth District, held September 29 (Prince-Paul v Ohio Bd. of 

Nursing).	  
 	  
Maryjo Prince-Paul has been a registered nurse since 1991. Prince-Paul is 

also a professor, author of published works in her field, and in 2013, became a 
principal investigator in a research project by the National Institute of Health.	  

 	  
On April 3, 2013, while driving to pick up her son, Prince-Paul failed to stop 

her vehicle at a stop sign, striking a vehicle carrying three occupants.	  
 	  

Issue:  Nexus between professional 
practice and drunk driving 

 

Issue:  Automatic revocation for 
licensees convicted of felonies 
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Prince-Paul admitted to drinking a cup of bourbon mixed with Dr. Pepper at 
some point prior to driving, and later testified she did not believe she was 
intoxicated. Her husband, who was in her company before she left to pick up her 
son, would also testify that his wife did not appear to be intoxicated.	  

 	  
At the scene of the accident, officers detected a strong odor of alcohol in 

Prince-Paul's vehicle and had her take part in a field sobriety test, which she 
failed. Prince-Paul subsequently pled guilty to vehicular assault, a fourth degree 
offense.	  

 	  
In Prince Paul's disciplinary proceedings with the Ohio Board of Nursing, the 

board adopted the hearing officer's findings of fact and conclusions and placed 
Prince-Paul's license on probation for three years. Specified treatment, 
monitoring, reporting requirements, and restrictions to her license as a nurse 
educator were also required as part of Prince-Paul's discipline. Many of these 
requirements were also mandated as part of Prince-Paul's felony conviction.	  

 	  
Prince-Paul, in her complaint to the Court of Appeals, alleged that if the 

board's order was not suspended in her appeal, numerous "unusual hardships" 
would occur, including damage to her work reputation, severe emotional distress, 
loss of income, and deprivation of her constitutional rights.	  

 	  
Federal courts applying the concept of "undue hardship" in determining 

whether a stay is appropriate in bankruptcy proceedings have defined the term 
as being "more than mere unpleasantness or garden-variety difficulty."	  

 	  
In denying Prince-Paul's motion to stay the suspension during her appeal, the 

court noted that her due process rights were not violated,	  
 	  
"The record shows that appellant has received all legal process to which she 

is entitled. Moreover, given the fact that the board opted for a three-year 
probation, rather than a short-term license suspension, there is little chance that 
the issues raised by appellant’s appeal will be rendered moot by the mere 
passage of time between execution of the board order and the end of the 
probationary period."	  

 	  
As to Prince-Paul's claim that the board's restrictions would hinder her ability 

to be employed as a nurse educator, the court pointed out that the restrictions 
placed on Prince-Paul as a nurse educator "are expressly limited to pre-licensure 
courses." Furthermore, Prince-Paul acknowledged that many of the restrictions 
imposed on her by the board had been previously imposed by the sentencing 
court in her criminal case. 

 	  
Regarding her contention that she suffered unusual and irreparable harm, 

including damage to her reputation, humiliation, and emotional distress as a 
result of the board's order, the court highlighted Prince-Paul's regrettable 
behavior in April 2013 and subsequent felony conviction.	  

 	  
"Appellant has acknowledged that the underlying felony conviction provides 

the board with a legal basis to take disciplinary action against her license, 
including a three-year suspension with conditions. Appellant does not contend 
that the board may never impose treatment, monitoring, and reporting 
requirements as a condition of a license probation." 

 
Prince-Paul "does not dispute that she is precluded by her felony conviction 

from obtaining hospital credentials and acting as a principal investigator on 
research projects funded by the National Institute of Health. During the pendency 
of the criminal proceedings, appellant voluntarily resigned from the tenure-track 
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at Case Western and from some of the professional organizations and 
associations to which she belonged." 

 
Time limit for discipline didn’t begin until investigatory board was created 

 
An Ohio court reinstated discipline imposed by the state’s dental board 

after ruling that a statutory time limit enacted after the initial investigation 
into the case did not begin tolling until the implementing legislation was 
finalized. The September 23 decision in Sohi v. Ohio State Dental Board 

was issued by the Court of Appeals of Ohio. 
 
After receiving two patient complaints in 2009 and 2010, the state dental 

board began investigating dentist Parneet Sohi. In 2012, after the investigation 
discovered evidence that Sohi had provided unnecessary treatment, had failed to 
comply with required treatment procedures and preparation, and had practiced 
outside of his specialty area, the board filed disciplinary charges. 

 
Following a hearing, the board suspended Sohi’s license for 14 days and 

ordered him to complete continuing education courses. Sohi appealed and 
received a favorable ruling from a lower court, which overturned his discipline. 

 
 The court’s rationale for this decision was the failure of the board to meet a 

requirement that a supervisory investigatory panel issue a recommendation on 
discipline within a specified time after initiating an investigation.  

 
In its appeal, the board argued that the time limit relied upon by the lower 

court was inappropriate because the statute creating the supervisory 
investigatory panel was not enacted until September 2010, after the initiation of 
the investigation into Sohi. 

 
The court agreed. The actual language of the statute creating the panels 

states that the panels must act within the specified time limits “after the board 
begins to supervise the investigation.” Since the panels did not exist before the 
2010 passage of their implementing legislation, they could not have begun 
supervising the case; thus, the time limit for the charges against Sohi did not start 
running until that time.  

 
Because the two-year time limit for disciplinary charges involving the 

standard of care had not passed between the time of the creation of the panels 
and the final decision in the case, the decision was valid, the court held. 

 
Board in trouble for public release of doctor's confidential info 

 
The Court of Special Appeals of Maryland overturned a set of sanctions 

and, indirectly, a default decision, against the Maryland Board of 
Physicians in a civil suit filed by anti-vaccine physician Mark Geier in 
response to a board decision to publicly release confidential medical 

information about Geier and his family (Maryland Board of Physicians v. Geier).  
 
The October 1 decision did not directly overturn a default decision issued by 

a lower court, which assigned liability to the board, but the court did overturn a 
set of sanctions and remanded the case to reconsider both issues in light of the 
changes. 

 
The case concerns board actions against Geier, a physician who advocates 

for the idea that certain vaccines cause autism, and his son, David Geier. The 
board brought disciplinary proceedings against Geier in May 2011, charging him 

Issue:  Tolling of statutory time 
limits on disciplinary cases 

 

Issue:  Licensing board and 
discovery process in civil suits 
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with unprofessional conduct, false reporting, failing to file or keep adequate 
medical records, practicing medicine with an unauthorized person, gross 
overutilization of health care services, and failing to meet peer-reviewed 
standards. At the same time, the board charged Geier's son with practicing 
medicine without a license. 

 
In 2012, after hearings and deliberation, the board revoked Geier’s license 

and fined Geier's son $10,000. The Geiers appealed, ultimately without success. 
 
During the disciplinary process, the board issued a cease and desist order, 

accusing Geier of practicing while his license was under a summary suspension 
because he had written prescriptions for himself and his family. The order, which 
was public, contained confidential medical information about Geier and his 
family, including the nature and reason for the prescriptions.  

 
The Court of Special Appeals, declining to describe the medical problems 

itself, in order not to add to the breach of confidentiality, said, “We shall simply 
state that it was highly personal in nature and not of the sort that an ordinary 
person would want to have disseminated to the public.” Although the board, 
which maintained that it had the right to post the information, removed it, by that 

time others had accessed it and immortalized it via the Internet. 
 
As a result of the disclosures, Geier, his wife, Anne, and 

Geier's son filed a complaint against the board, claiming that the 
disclosure had violated their constitutional right to privacy and 
the Maryland’s Confidentiality of Medical Records Act and 
seeking compensatory and punitive damages.  

 
The Geiers claimed that the board had acted intentionally in 

order to embarrass them through the disclosures. 
 
As part of the suit, the Geiers sought to obtain records 

documenting the board’s decision to disclose their medical 
information in order to prove malice. The Geiers filed motions to 
compel discovery and, despite the board’s claims of deliberative 
process privilege and work-product protection for the 
documents, the trial court granted the request.  

 
Although the board did not appeal that order, it then 

asserted attorney-client privilege, which the Geiers challenged 
in another motion.  

 
After the Geiers moved for sanctions against the board, it 

turned up an additional 14 boxes of relevant documents. The 
trial court then granted both the Geiers’ second motion to 
compel and their motion for sanctions. Additionally, the Geiers 
sought and won a third motion to compel the board to provide 
documents related to a disciplinary case against Geier’s 
partner, physician John Young. After the board failed to produce 
the ordered documents, the Geiers filed and won another 
motion for sanctions.  

 
Then, in June 2014, two days before a scheduled deposition 

of a representative of the board, the board moved for a 
protective order, claiming that the deposition questions provided 
by the Geiers were insufficiently specific and that the 
representative had “a professional scheduling conflict,” a 
conflict which the trial court later learned had simply involved 
the representative arranging to take that day off from work.  

Madoff scandal attorney's 
disbarment was automatic after 
federal conviction, court finds 

 
A New York appeals court confirmed, in 

a September 23 decision, the disbarment of 
an attorney who pled guilty to federal 
charges stemming from the Bernard Madoff 
fraud scandal, rejecting the attorney’s 
attempt to voluntarily resign his license (In 
the Matter of Konigsberg). 

 
In June 2014, accountant and tax 

attorney Paul Konigsberg pled guilty to 
several federal charges of falsifying client 
records of transactions connected to the 
Madoff scandal. Konigsberg followed up the 
conviction by attempting to resign his status 
as a licensed attorney in New York. 

 
However, under New York law, an 

attorney’s conviction of a federal charge that 
is “essentially similar” to a felony under New 
York law triggers the automatic disbarment 
of the attorney. Konigsberg’s conviction was 
for such “essentially similar” federal crimes 
and, thus, he had been automatically 
disbarred on the date of his guilty plea. The 
Supreme Court of New York, Appellate 
Division, 2nd Department, rejected his 
attempt to resign his license as moot. 

 
Madoff's Ponzi scheme, discovered as 

the recession hit in 2008, cost investors $65 
billion and was the largest accounting fraud 
in U.S. history. 
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When the court declined to provide a protective order by the date of the 

deposition, the board representative and its legal counsel failed to show. This 
prompted a third motion for sanctions. Yet another sanctions motion was granted 
after a board representative came to a deposition unprepared to discuss the 
topics listed in the deposition motion. 

 
The trial court, in a December 2014 order addressing this last motion for 

sanctions regarding Young’s disciplinary file, noted the board’s repeated failures 
in complying with the discovery process and issued a default order against it on 
the issue of liability, with damages to be decided later. The board appealed and 
the case went to the Court of Special Appeals. 

 
Although appeals of non-final orders are normally prohibited in Maryland, the 

court allowed the appeal of the discovery motions under the “collateral order 
doctrine,” which seeks, among other things, to prevent the public harm that would 
accompany the disruption caused by allowing discovery into the decision-making 
process of high-level officials by allowing appeals of orders which are distinct 
from the merits of a case but which conclusively determine a disputed question 
and are “effectively unreviewable on appeal from a final judgment.” 

 
The Court of Special Appeals then reversed the lower court’s decision to 

compel discovery of Young’s case file. Maryland law requires the consent of all 
parties to a discipline case in order to allow disclosure of the case file, except 
where the disciplined party itself is bringing a claim against the board. Because 
the board opposed the motion and because Young was not a party to the civil 
suit, the records in his discipline case were not discoverable. 

 
The Court of Special Appeals also disagreed with the lower court’s decision 

that the deliberative privilege claimed by the board did not protect Young’s file 
from disclosure. In a case where a governmental party asserts the privilege, a 
court is required to weigh the public’s need for the confidentiality of the 
deliberation of public officials against the impact of nondisclosure on the parties 
to the case.  

 
The lower court had not expressly weighed these factors in the matter of 

Young’s file, so the appellate court ruled that the lower decision was invalid. The 
court also overturned a decision by the trial court rejecting the board’s claim of 
attorney-client privilege for communications between one of its investigators and 
its legal counsel. 

 
Although the appeals court held that it did not have jurisdiction to address the 

board’s appeal of the default order, it noted that its decision on the motion to 
compel discovery would have indirect implications on the lower court’s decision 
whether to order a default judgment against the board. The court suggested the 
lower court reassess its decision after reconsidering the motion to compel 
discovery. The Court of Special Appeals remanded the case to the lower court to 
reassess its decisions in light of the appeals court’s findings. 

 
"Psychosexual evaluation" order against licensee was unreasonable 
 

An Arizona appeals court upheld the license revocation of a doctor 
accused of sexually abusing his patients, despite throwing out one of the 
bases of the board’s discipline—that the doctor failed to undergo a 
required psychosexual evaluation—as arbitrary and capricious under the 

particular circumstances of the case (Ogbonnaya v. Arizona Medical Board). 
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After physician Gabriel Ogbonnaya was arrested for sexual abuse of a patient 
in 2010, the Arizona Medical Board initiated an investigation. Following a 
meeting, Ogbonnaya agreed to submit to practice restrictions and undergo a 
psychosexual evaluation within 30 days. When additional patients came forward 
accusing Ogbonnaya of sexual abuse, the board held an emergency meeting 
and suspended Ogbonnaya’s license on the grounds of public safety. 

 
When the only available board-approved evaluation facility in Arizona refused 

to evaluate Ogbonnaya—other approved facilities were located in other states 
but Ogbonnaya was prohibited from leaving Arizona during the criminal 
investigation—the board opened a second investigation into Ogbonnaya’s 
violation of the evaluation order. 

 
After hearings, the board revoked Ogbonnaya’s license. He appealed, at one 

point introducing evidence of his acquittal of the criminal charges, and the case 
eventually reached the Court of Appeals. Ogbonnaya claimed that the accusing 
patients had conspired to accuse him of misconduct because he had refused to 
provide them with narcotic drugs, and that the board’s decision to punish him for 
being unable to undergo the required evaluation was unreasonable. 

 
On appeal, the court held that one of the board’s bases for revoking 

Ogbonnaya’s license—his violation of the order to undergo a psychosexual 
evaluation—was arbitrary and unreasonable because the board had mandated 
that Ogbonnaya undergo the evaluation at facilities that were either unable to 
perform the necessary evaluation or were physically inaccessible due to the 
travel constraints of the criminal investigation.  

 
Further, the court noted, because Ogbonnaya’s license had been summarily 

suspended by the board, no reasonable basis existed to require him to submit to 
such an evaluation within 30 days. 

 
However, the court upheld the board’s decision November 18, holding that 

the revocation of Ogbonnaya’s license on the substance of the original charges 
was supported by substantial evidence. 

 
Court throws out board's discipline for missing time limit  

 
The Supreme Court of Appeals of West Virginia rebuked the West 

Virginia nursing board for failing to meet a statutory deadline in a discipline 
case against a nurse accused of improperly handling narcotics, throwing 
out the imposed discipline and criticizing the board for its inability to meet 

the deadline (State ex rel. Miles v. West Virginia Board of Registered 
Professional Nurses). 

 
After being terminated from her position at a hospital for mishandling narcotic 

drugs, Lisa Miles, a West Virginia registered nurse, reported the action to the 
state’s nursing board. The board, in turn, issued a notice of complaint in April 
2013 and began investigating. 

 
West Virginia code requires the board to send a status letter via certified mail 

to a license-case complainant within six months of filing the complaint and to 
then issue a final ruling within a year after that time unless the complainant 
agrees to an extension in writing. 

 
In October 2014, the board sent a non-certified letter to the hospital that had 

fired Miles, stating that the time allotment for bringing an action against her had 
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passed and the case could not move forward unless the hospital, as the 
complainant, assented to extending the time frame.  

The letter said that the board would assume such assent and that the hospital 
should inform the board if it did not want the extension. The board then 
scheduled a hearing for early 2015. 

 
Miles filed a motion with a court to prevent the board’s case from going 

forward, arguing that the board, by waiting for more than a year and a half before 
it sent its letter requesting a time extension, had forfeited its jurisdiction to 
discipline Miles. 

 
Although the board argued that the time and certification requirements of the 

West Virginia Code were not mandatory, the court disagreed, stating that the 
requirements were both mandatory and jurisdictional. If the board failed to follow 
them, it would no longer have jurisdiction to proceed. 

 
By failing to issue a final ruling within a year of the case and failing to get a 

written assent from the hospital to extension of the case, the board failed the 
requirements of the code. 

 
“We conclude that the Board in this instance has exceeded its jurisdiction by 

failing, almost entirely, to comply with the statute governing its procedural 
handling of complaints,” wrote Chief Justice Margaret Workman.  

 
“The Board’s refusal to strictly comply with the very straightforward 

requirements in the statute seems to evidence a blatant disregard for both the 
Legislature’s and this Court’s explicit instructions on how these matters should be 
handled, at worst, or a pattern of lackadaisical pursuit of complaints by this 
Board, at best.” 

 
“This Court would be remiss if we did not remind the Board of the gravity of 

its responsibilities to the public in light of its ostensible belief that the 
requirements of the statute are impracticable and therefore it need not comply 
with them or the mandate of this Court.” 

 
 

Moral character letters properly excluded at hearing 
 

The Commonwealth Court of Pennsylvania, in a July 10 ruling, 
affirmed a hearing examiner's decision to deny a prospective 
licensee the opportunity to introduce "moral character" letters to 
prove suitability for licensure because the letters were deemed to be 

hearsay (Gray v. Bureau of Professional and Occupational Affairs, State Board of 
Medicine). 

  
Frank Orlando Gray answered "Yes" on his application for a Behavior 

Specialist License to the question “Have you ever been convicted, found guilty or 
entered a plea of nolo contendere, or received probation without verdict or 
accelerated rehabilitative disposition (ARD) as to any felony or misdemeanor...?”  

 
The board informed Gray of its decision to deny him licensure due to the fact 

he was convicted of simple assault, recklessly endangering another person, and 
terroristic threats in February 2008, and because it was also discovered that 
Gray was convicted of robbery in March 1977. 

  
In denying Gray's application, the board stated, "your record of criminal 

convictions and failure to mention the older convictions in your statement to the 
Board raises questions regarding whether you have demonstrated the requisite 
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good moral character for licensure. Accordingly, the Board voted to provisionally 
deny your license." 

In a subsequent hearing, Gray argued that the board erred when it relied on a 
40-year old juvenile misdemeanor conviction as grounds to determine that Gray 
lacked the proper moral character to be considered for licensure.  

 
Since the misdemeanor conviction had no bearing on his effectiveness as a 

behavior specialist; Gray argued that his application should not have been 
denied. 

  
In the same hearing with the board, Gray contended that he had completed 

all the necessary coursework and fulfilled all the requirements for licensure. He 
also attempted to submit five letters from individuals attesting to his moral 
character.  

 
Opposing counsel objected to the letters as hearsay, noting that none of the 

individuals who wrote the letters were present at the hearing, rendering cross-
examination impossible. The hearing examiner agreed, rejecting the admission of 
the letters and affirming the board's decision, and Gray appealed.  

  
In a memorandum opinion by Judge Bernard L. McGinley, the 

Commonwealth Court of Pennsylvania sided with the hearing examiner's ruling. 
  
"Gray attempted to introduce the letters in an attempt to establish that he 

possessed the requisite moral character for licensure. The letters were 
introduced to prove he was of good moral character. The authors of the letters 
were not present at the hearing. As a result, the Commonwealth could not cross-
examine them. The Commonwealth objected on the basis of hearsay. The 
hearing examiner did not commit an error of law when she sustained the 
objection." 

 
Doctor properly disciplined for prescribing with unrenewed Rx registration 

 
The U.S. Court of Appeals, Tenth Circuit, in a July 14 ruling, affirmed 

a lower court's holding that a physician alleging violations of his federal 
and state rights was afforded sufficient due process and any conduct 
carried out by the defendants was not governed by federal statutes 

(Felmlee v. State of Oklahoma). 
  
Richard Felmlee applied for a late renewal of registration with the Oklahoma 

Bureau of Narcotics and Dangerous Drugs (OBN). At some point, it came to the 
attention of the OBN that Felmlee twice prescribed controlled substances when 
his OBN registration had expired. Oklahoma law requires persons who dispense 
or prescribe controlled substances to be registered with the Oklahoma Bureau of 
Narcotics and Dangerous Box 

  
Felmlee was given a hearing to show cause as to why his renewal should be 

approved, and he did not dispute that he prescribed controlled substances on 
two occasions under an expired OBN registration. 

  
The hearing officer recommended that Felmlee's OBN registration be 

renewed as long as he paid a $2,500 fine. The OBN director adopted the 
recommendation and Felmlee paid the fine and his registration was renewed. 

  
Felmlee then filed suit, alleging violations of his federal and state rights when 

the OBN required him to pay a fine, which he paid, as a condition to renew his 
state registration to prescribe controlled substances. 
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The U.S. District Court for the Northern District of Oklahoma granted 
summary judgment for the defendants, declining the option to exercise 
jurisdiction in regard to Felmlee's state-law claim. 

  
In Flemlee's appeal, the higher court had to "struggle to make sense of 

(Flemlee's) poorly framed allegations," which the court broke down into three 
arguments relating to added time needed for more discovery, lack of insufficient 
notice, and his request for a jury trial. 

  
In affirming the district court's "well-reasoned" decision to dismiss Felmlee's 

claims, the court of appeals found that the lower court correctly denied Flemlee's 
motion because the defendants did not file an untimely answer, the defendants' 
orders and motions were "clear and unambiguous," and because Felmlee's 
original complaint was filled with incurable "fatal flaws." 

  
The court concluded that Felmlee was given ample due process and since 

Felmlee did not present any "cognizable" claims, he was not entitled to a jury 
trial. 
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