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Discipline  
 
 

Medical boards' withholding of data 
ends state discipline rankings 
 

For decades, a press release of 
the Washington DC-based Health 
Research Group (HRG) grabbed 
attention each year with its rankings 

of state medical boards based on the rates of revocations, suspensions, 
and other serious discipline in each state. But no more.  

 
Beginning in 2013, the Federation of State Medical Boards, which 

collects discipline data from individual states, opted to drop the "Annual 
Summary of Board Actions" report that allowed HRG, part of Public Citizen, 
to develop its rankings. 

 
Opinions differ, however, as to whether the disappearance of the 

rankings is good or bad. Were the comparisons and rankings valid? 
 

                    See Discipline, page 3 
 

 

T es t ing 
 

Controversy heats up over use of live 
patients for clinical dental exams  
 

At one time, the use of live 
patients to test license candidates' 
clinical skills in dentistry was 
considered a necessity and 

supported by all major professional organizations in the field.  
 
Typically, it means the candidate has to find willing patients for a 

weekend of multiple procedures designed to show that the candidate is 
competent to practice. The need for liability insurance, the risk of injury, 
and the expense have helped make the dental clinical exam one of the 
most unpopular among the professions. 

 
Live-patient exams are still almost universally required in order to 

obtain a dental license. All but two states (Delaware and New York) 
accept some or all of the five regional dental testing agencies' live-patient 
exams to fulfill the clinical exam requirement. In June 2015, California 
broke new ground when it became the first state to offer a "portfolio" 
alternative to the live patient exam. 

Issue: Statistics to compare 
state discipline performance 

 

Issue: Use of live patients for 
some clinical examinations 
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 Nevertheless, despite its widespread 
use, surprisingly little open support for live-
patient clinical exams remains today. The 
American Dental Association has been on 
record in opposition since 2005, when it 
resolved to eliminate the use of human 
subjects from clinical exams.  

 
The American Student Dental Association 

has actively campaigned against the live-
patient exam, with students frequently 
expressing vocal opposition.  

 
One examine wrote bluntly about the 

experience in 2010: "I will never forget the 
students who were delaying treatment of 
patients, overradiating their patients, 
overtreating lesions, and paying outside 
services for the supply of patients to use 
during the exam.” 

 
The portfolio method allows a candidate 

to extend dental treatments of volunteer patients over several weeks rather than 
cramming them into one weekend, and to complete those clinical experiences 
before graduating from dental school.  

 
Required clinical experiences under California's new option include 

endodontics (five canals completed), periodontics for 25 cases, 20 oral exams, 
60 direct restorations, 14 crowns/inlays/onlays/bridges/cast posts, and five 
removable prostheses. 

 
But just creating an alternative to the single weekend/live patient test took 

years. The law was passed in 2010 when Arnold Schwarzenegger was still 
governor, and the portfolio procedures were in development between then and 
November 2014. 

 
Turmoil has arisen in places like Iowa, where the Central Regional Dental 

Testing Service (CRDTS) examination is used. CRDTS, based in Kansas, 
requires students to find, on their own, individuals willing to be a human subject 
for predetermined dental procedures.  

  
Jill Strueker, executive director of the Iowa dental board, has defended the 

exam as necessary to ensure competency, and told PLR that almost every state 
uses the CRDTS or something similar. "CRDTS is a requirement in Iowa," said 
Strueker. 

  
But there has been pushback against the requirement from dentistry leaders 

in the state. 
  
In a July 6, 2015, letter to Strueker, Michael Kanellis, associate dean for 

patient care at the Iowa College of Dentistry, asked the board to eliminate the 
use of live patients in the CRDTS exam, "We believe that the use of patients in 
the exam has become extremely problematic and no longer defensible." 

 
Kanellis listed six issues with the CRDTS in his letter to the Iowa board:  

 
1) Reliable patients are increasingly difficult to find for the board exam.  
2) The patient portion of the CRDTS exam lacks validity.  

The ideal clinical licensing examination to measure technical 
skill, the American Student Dental Association believes, would 
include a sequence of independent clinical tasks that would: 

• be a non-patient-based examination emphasizing the 
recognition, diagnosis, and treatment planning of disease, in 
conjunction with the treatment of simulated disease by use of a 
typodont (a plastic model of the mouth); 

• be administered in the final year of dental school; 
• provide opportunities for remediation at the candidates' 

dental school, prior to graduation; 
• guarantee anonymity of candidate and examiners; 
• be administered by examiners who have been calibrated to 

provide standardized and consistent scores; 
• not include a written examination that duplicates the content 

of the national written board exam; 
• be offered to candidates at the lowest reasonable cost 

possible; 
• be universally accepted by all state boards of dentistry; and 
• be psychometrically sound. 
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3) There are serious ethical concerns with the use of patients for board 
exams.  

4) The use of patients in a clinical licensure exam does nothing to protect the 
public.  

5) National sentiment against the use of patients is increasing. 
6) Alternatives to a patient-based exam exist. 
  
Concerning the ethical problems of using live patients, Kanellis noted that 

anonymous students who took a post-CRDTS survey administered by the college 
repeatedly expressed doubts about the legitimacy and ethics of the live-patient 
portion of the exam.  

 
Kanellis also pointed out that opposition to the use of live patients in 

examinations is spreading. The American Dental Education Association Council 
of Deans has voted unanimously against the use patients on clinical board 
exams, and the University of Minnesota faculty voted to no longer conduct a 
patient-based exam at their dental school. (PLR was unable to connect with a 
spokesperson at CRDTS for comment.) 

  
According to an August 2015 article published by the Iowa Des Moines 

Register, the Iowa Dental Board is considering a proposal that would make it 
easier for students to use patients of record at the University of Iowa's dental 
clinic in order to take their exam.  

 

Last holdout, California, switches to national social worker exam 
 

As of January 1, candidates for a clinical social worker license in 
California officially no longer have to take the state-developed licensing 
exam. Following the rest of the states, California opted to start using the 
Association of Social Worker Boards'  (ASWB) national licensing exam. 

 
The state Board of Behavioral Sciences switched to a state-constructed exam 

in 1999 because it felt that California practitioners were underrepresented in the 
occupational analysis of the ASWB exam, according to statements by the then-
executive officer.  

 
The state dropped an oral exam section due to concerns over bias, and 

changed to a "clinical vignette" format which included five to seven vignettes and 
four to seven multiple-choice questions about each of them. 

 
The vignette section will disappear with the state's use of the national exam, 

but the board will continue to require a state-specific Law and Ethics exam. 
 
 

Discipline  
 

Boards' withholding of data ends state-to-state discipline rankings  
           (from page 1) 
 

The rankings were calculated by averaging the number of licenses that are 
revoked or suspended by a state board, then dividing by the number of doctors in 
the state. The metric, titled "serious actions per thousand physicians," was well 
publicized in the press until the discontinuation of FSMB's report.  

 
Public Citizen has argued that the federation intentionally terminated its own 

report to prevent HRG from publishing the ranking report, due to complaints from 
state medical boards.  

Issue: State-developed exams 
versus national licensing exams 
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Michael Carome, director of Public Citizen's Health Research Group, 
contends FSMB's decision to discontinue the report was a calculated maneuver 
to "prevent our group and other groups like us from doing these rankings. 
presumably because of unhappiness from members of state medical boards and 
members from the organization (FSMB) when they were ranked poorly." 

 
The FSMB denies that it was motivated by a desire to stop Public Citizen 

from issuing its annual report on medical board discipline. In FSMB's view, Public 
Citizen’s methodology did not address the full range of what medical boards do, 
and HRG misused the information in the FSMB report by basing a judgment of 
board effectiveness on numbers that could relate to an excess of bad doctors in 
a state. 

 
The FSMB House of Delegates formally voted in 

2012 to discontinue distribution of the Annual Summary 
of Board Actions report after gauging opinion within the 
medical regulatory community, says Lisa Robin, FSMB 
chief advocacy officer,  

 
 "Over the years following the report’s launch in the 

1980s, many state medical boards added a variety of 
new programs and approaches to licensure and 
discipline that made the report and its methodology 
increasingly outmoded in terms of its relevance to state 
board activities."  

 
Boards' rehabilitation and educational programs, 

partnerships with physician health programs, increased 
use of preventive non-disciplinary actions, and other 
new approaches didn't fit well into the "board action" 
format, Robin said. "Public Citizen focused only on what 
it called “serious” disciplinary actions." But "a less 
serious disciplinary action is not a 'non-action.'  It still 
requires medical board resources and can be just as 
effective a tool in protecting the public."   

 
"Lower levels of discipline, such as a public letter of reprimand or a fine, are 

often enough to stop problem behavior, pre-empting further problems in the 
future."  

 
 "Because of its structure, FSMB's report was not able to validate through 

statistical evidence the positive impact of these developments on public safety," 
thus decreasing its value in terms of providing an accurate assessment of state 
regulatory activity, Robin said.  

 
The FSMB contends that rankings don't include detailed contextual analysis 

of the environmental factors affecting each individual state. "The tremendous 
variance of the statutory, funding, judicial, and administrative environments 
among states makes it impossible to provide a meaningful 'state-by-state' report 
of physician disciplinary data," Robin said.  

 
Some boards did like the HRG rankings, according to Carome, and those 

boards tended to be the ones that ranked well. He maintains that the rankings 
were not meant to capriciously highlight medical boards struggling with 
disciplining their doctors, but to help the boards rectify the discipline shortfalls 
that often stemmed from inadequate resources.  

 

The FSMB Physician Data Center contains information 
on the more than 900,000 actively licensed physicians in 
the U.S., and is regularly updated with disciplinary actions 
from state medical boards, federal government agencies, 
and international regulatory organizations.  State boards 
and public may both search the database for information 
on their physicians’ background, including disciplinary 
actions, at www.docinfo.org.  

 
State medical boards query the Data Center when new 

applicants apply for licensure in a state, and the Data 
Center alerts boards if an applicant has been disciplined in 
another jurisdiction, says Lisa Robin, FSMB chief 
advocacy officer. "The Data Center’s Disciplinary Alert 
Service proactively alerts all states in which a disciplined 
physician is licensed within 24-48 hours after a disciplinary 
action taken by one of those states has been reported to 
the Data Center. This service helps prevent disciplined 
doctors from practicing undetected across state lines."   
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"One of the things we have always said in our reports about boards 
performing poorly is the issue of inadequate staffing often goes hand-in-hand 
with inadequate funding," Carome said. "Without the necessary resources, state 
boards are impaired in their ability to monitor physician activity or misconduct and 
to investigate fully when they get allegations of misconduct." 

 
The rankings, Carome pointed out, have given boards leverage for more 

funding so they could improve performance, or have helped justify current levels 
of funding for boards that were performing well.  

 
While he believes many medical boards are failing in properly disciplining 

physicians, better oversight and increased funding would unquestionably improve 
the performance of medical boards across the U.S., Carome said. 

 
In 2014, the FSMB released its first "National Medical Regulatory Trends and 

Actions report," which includes data about a broad range of state medical board 
activities, providing what it believes is "a more contextually accurate and 
representative reporting of the structure and activities of state boards." The 
report, which will be updated in Fall 2016, is available at 
www.fsmb.org/Media/Default/PDF/FSMB/Publications/us_medical_regulatory_tre
nds_actions.pdf  

 
Radiologic technologist discipline, testing need repair, auditors say 

 
Using a whiteboard to keep track of licensees being monitored with drug 

testing, dismissing complaints without investigation, and allowing examinees 
to take a second stab at questions they missed on their exam. These have 
been a few of the overly informal practices of the Arizona Medical Radiologic 

Board of Examiners, according to the state auditor general. The board took a 
drubbing in a  performance audit and sunset review that the auditor released in 
September 2015.   

 
Following a comprehensive critique, the auditor called for a package of 

improvements to the certification and discipline processes of the Medical 
Radiologic Board of Examiners, along with a major overhaul of the Arizona 
Radiation Regulatory Agency's x-ray inspection approach.  

 
The MRTBE was chided by the auditor for not properly certifying qualified 

individuals to use x-ray machines (and certifying unqualified applicants), 
inconsistent or inadequate discipline practices, improper examination grading, 
and failing to resolve complaints in a timely manner.  

 
The audit found that applicants were permitted to re-answer examination 

questions on the same day, which violates the enabling statute for the 
profession. This practice may allow unqualified applicants to pass, the auditor 
said.  

 
A board official confirmed that some applicants were allowed to go back over 

the questions they missed and verbally respond with a new answer. If the 
applicant's second answer was correct, the applicant was given credit for the 
item. This is not acceptable, the auditor said. "The statute allows applicants to 
reapply to take the examination, but they must submit another application and 
fee and retake the whole exam," noted the report.  

 
The MRTBE also issued certifications to applicants with insufficient 

credentials or fake external credentials. According to the audit, the MRTBE could 
have easily verified credentials online, but did not do so.  

 

Issue: Standards for discipline, 
licensing exam re-takes 
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Keeping accurate discipline histories of licensees was an issue as well. The 
auditor's office made three anonymous calls to the MRTBE regarding the 
discipline history of three licensees. Two of the calls garnered incomplete or 
inaccurate information from the board.  

 
In one call, board staff reported that a certificate holder had probably been 

disciplined because he did not renew his certificate on time; however, the 
certificate holder had actually been disciplined because he tested positive for 
cocaine. 

 
The board's website instructed members of the public to submit a notarized 

public records request to get information about a certificate holder. That policy 
was preliminarily changed during the audit; the auditor noted that other boards in 

the state do not require such requests to be notarized. 
 
After reviewing 16 complaints from a random sample, the 

auditor found that the board's executive director dismissed 
two of them without investigation, despite lacking authority to 
dismiss complaints, and MRTBE staff incorrectly handled 
three of the complaints.  

 
Staff often overlooked cases of individuals' continuing to 

practice despite the fact that their certificates had expired. 
Further, the audit notes, on numerous occasions the MRTBE 
failed to resolve complaints within the 180-day window 
recommended by the auditor's office. One complaint took 
over a year to find resolution.  

 
The audit also stressed the need for a more rigorous 

inspection process of x-ray facilities, noting that as of June 
2015, approximately 2,700 facilities were overdue for an 
inspection. The main cause of the backlog is staffing issues.  

 
"Not meeting x-ray inspection frequencies has been a 

problem for the Arizona Radiation Regulatory Agency for 
more than 3 decades!. As of June 2015, ARRA employed only four x-ray 
inspectors, including only one who was trained to inspect high-risk facilities," the 
audit states.  

 
Licensee death does not reverse revocation that's on appeal 

 
Professional disciplinary actions are sufficiently dissimilar to 

criminal convictions that the doctrine of abatement, whereby a 
criminal defendant’s conviction is overturned if the defendant dies 
during the appeals process, does not apply to professional license 

revocation, an Ohio appeals court held December 17 (Polisetty v. State Medical 
Board of Ohio). 

 
After the state medical board revoked Sudhir Polisetty’s medical license, he 

appealed. But Polisetty died in October 2015, before a final appeal could be 
heard. 

 
Upon learning of Polisetty’s death, the state moved to dismiss the appeal, but 

Polisetty’s attorney opposed the motion, hoping to vindicate the late doctor 
posthumously. In his motion, the attorney drew analogies to the criminal law 
doctrine of abatement, whereby a criminal conviction abates due to a defendant’s 
death during the course of an appeal. 

The radiologic technologist board, with 
minor changes, agreed to implement the 
auditor's recommendations:  

• Create and initiate procedures for 
reviewing and processing renewal certification 
applications, and ensure all rule requirements 
are met.  

• Monitor staff and make staff more 
cognizant of complaint-investigation 
procedures. 

• Enforce procedures regarding "complaint 
investigations, dismissals, discipline for 
uncertified practice, and tracking and 
monitoring complaint timeliness." 

• Schedule frequent meetings to ensure 
complaints are resolved within 180 days. 

• Implement public information policy to be 
able to provide accurate and complete 
information regarding disciplinary and non-
disciplinary matters over the phone.  

Issue:   Posthumous status of 
disciplinary action under appeal  
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The Court of Appeals of Ohio in Franklin County, in an opinion by Judge 
William Klatt, disagreed. The doctrine of abatement, Klatt wrote, does not apply 
to medical board license revocation proceedings.  

 
Noting that the case was one of first impression, the court held that the 

abatement doctrine, by the language of the court decisions which created it, 
applied only to criminal proceedings. This case, he concluded, was thus moot. 

 
“Even if the appeal were to proceed to a favorable conclusion,” Klatt wrote, 

“we doubt that the medical board has it within its power to restore the late Dr. 
Polisetty to the practice of medicine." 

 
"While the board’s disciplinary actions may have a collateral impact upon the 

reputation of those concerned, there is no provision for taking express and effect-
ive action in this regard beyond the board’s licensure powers. In sum, the board 
is not in the business of protecting reputations, but of granting and revoking 
medical licenses, credentials that it manifestly could no longer offer Dr. Polisetty.” 

 
Court reporterʼs revocation for possessing child pornography upheld 

  
An appellate court in Illinois has upheld a decision by the state’s 

Department of Financial and Professional Regulation to revoke the 
license of a court reporter convicted several years ago of 

possession of child pornography (Sonntag v. Stewart).  
 
In its December 11 ruling, the Appellate Court of Illinois, Second District, 

expressed some concern at the length of time that elapsed between the 
conviction and the Department’s decision to discipline the licensee. But the court 
believed that the seriousness of the conviction and the Department’s need to 
maintain public confidence justified the revocation. 

 
In 2007, Glenn Sonntag, a licensed shorthand reporter, pled guilty to 

possession of child pornography based on charges dating from 2005. In 2010, 
the Department filed a complaint seeking to discipline Sonntag’s license on the 
grounds that he did not possess the good moral character required for licensure 
under the state’s Certified Shorthand Reporters Act. 

 
In 2013, after an initial revocation and a series of appeals, the Department 

indefinitely suspended Sonntag’s license. After a trial court ruled that the 
suspension was “overly harsh,” the Department appealed and the case went up 
to the Appellate Court, which issued an opinion by Justice Mary Seminara-
Schostok reversing the lower court’s decision and re-imposing the revocation. 

 
In re-imposing the discipline, the court both noted the seriousness of Sonn-

tag’s offense and the fact that no other reported Illinois case involved the 
revocation of a shorthand reporter’s license. 

 
Justice Seminara-Schostok wrote that “the Department could have 

reasonably concluded that, despite the plaintiff’s many years as a court reporter 
with an unblemished record, the severity of his misconduct warranted revocation 
of his license, to maintain the public’s confidence in the Department and the 
profession and to deter others who are professionally licensed. As such, the 
revocation was not overly harsh.” 

 
The court did show concern with the length of time that elapsed between 

Sonntag’s initial conviction and the Department’s disciplinary action but said that, 
while the late sanctions might seem unfair, the time lapse was not a sufficient 
reason to find that the Department abused its discretion. 

Issue: Discipline for criminal behavior 
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Professional society canʼt withdraw request for declaratory opinion 
 

A Florida appellate court held, in a December 31 decision, that a 
society of electrologists that had asked for a declaratory opinion on the 
necessity of its members' recertification cannot disqualify the opinion by 
later withdrawing its request (Society for Clinical and Medical Hair 

Removal, Inc. v. Board of Medicine). 
 
The Society, a national trade association of electrologists, offers a 

certification program for electrologists working with lasers or light-based devices 
in Florida. In 2014, the Society filed a petition with the board seeking a 
declaratory opinion as to whether electrologists must maintain certification by re-
certifying every five years, as advised by the Society. 

 
After an analysis by the state’s Electrolysis Council, the board voted to issue 

a statement that only initial certification was required for electrologists; it moved 
to issue a new regulation clarifying that continual certification was not required. 

 
The Society, apparently unhappy with this decision, filed a request to 

withdraw its petition, arguing that a declaration was not longer necessary given 
the board’s plan to initiate a rulemaking. The board then issued its statement 
anyway. 

 
In the statement, the board noted that requiring only a one-time certification 

comported with state statutes requiring electrologists to engage in continuing 
education. That requirement, it believed, was sufficient to maintain practitioners’ 
skills and knowledge. 

 
Following the board’s action, the Society appealed the decision and the case 

made its way up to the Court of Appeal of Florida, 1st District, which issued an 
opinion written by Judge Kent Wetherell. 

 
In its appeal, the Society argued that the declaratory statement exceeded the 

scope of what is allowed in such a statement by announcing such a broad new 
policy that it amounted to a new formal rule. 

 
The court disagreed. Citing several older cases, the court held that “an 

agency has an obligation to issue a declaratory statement explaining how a 
statute or rule applies in the petitioner’s particular circumstances even if the 
application would have a broader application than to the petitioner. But, if the 
statement has such a broad and general application that it meets the definition of 
a rule, the agency must also simultaneously initiate the rulemaking process to 
adopt the statement as a rule.” 

 
In this case, the court noted, the board had followed that guidance exactly. 

“The fact that SCMHR does not like the answer it got in response to its petition 
does not mean that the Board exceeded its authority in issuing the declaratory 
statement in this case,” wrote Judge Wetherell. “Indeed, if SCHMR was of the 
view that the issue raised in its petition could only be addressed by rulemaking, it 
should have petitioned for [a] rulemaking . . . instead of a declaratory statement.” 

 
11th Circuit panel issues third decision on MD advice on firearms 

 
Florida's curbs on doctors' discussions of guns with their patients became 

yet more complicated December 14. That day, a three-judge panel of the     
U. S. Court of Appeals for Eleventh Circuit issued a third version of its 
decision in a case challenging, on free speech grounds, a Florida law that 

prohibits doctors from asking their patients about firearm ownership.  

Issue:  Effect of declaratory 
opinions on certification 

 

Issue:  Discipline and meeting 
standard of patient care 
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The opinion in Wollschlaeger v. Governor of Florida was the second revision 
of the panel’s original opinion. While reaffirming the validity of the law, the 
decision analyzed the law under a stricter standard. 

 
The case involved a challenge to Florida’s Firearm Owners Privacy Act, 

which prohibits medical practitioners, on pain of professional discipline, from 
inquiring about the firearm ownership of a patient or their family unless the 
practitioner has a good-faith belief that the “information is relevant to the patient’s 
medical care or safety, or the safety of others.”  

 
Also prohibited: entering information about a patient’s ownership of firearms 

that the practitioner knows is “not relevant to the patient’s medical care or safety, 
or the safety of others,” discriminating against patients based on their ownership 
of firearms, or “unnecessarily harassing a patient about firearm ownership.” 

 
In this decision, the portions of the panel’s previous decisions regarding the 

standing of the plaintiffs to challenge the law and holding that the Act was not 
overly vague remained the same. 

 
However, the panel altered its holdings regarding the type of speech sought 

to be regulated by the law, as well as the standard of scrutiny those regulations 
must pass.  

 
Noting that “the Supreme Court has never directly addressed the appropriate 

level of scrutiny accorded professional speech regulations,” the judges of the 
panel, in keeping with their earlier holdings, noted that because the interests 
furthered by the Act—the protection of the public and the power to establish 
standards for licensed practitioners—had “deep regulatory roots,” the Act was 
probably subject to a lesser standard of scrutiny than if licensees were engaging 
in speech outside of the fiduciary relationship with their patients. 

 
The panel nevertheless noted that “we need not, however, determine 

conclusively whether a lesser form of scrutiny ever applies to regulations of 
professional speech, because in this case the outcome is the same whether strict 
or intermediate scrutiny applies.” Under a standard of strict scrutiny, the Act must 

further a compelling state interest and must 
be narrowly tailored to that purpose. 

 
To support its decision, the panel cited 

two examples of physician questioning 
proffered by two lawmaker supporters of the 
act. That including one instance where a 
legislator said a constituent complained that a 
healthcare provider had falsely told the 
constituent that Medicaid required gun 
owners to register their weapons. 

 
Assuming these instances to be true, the 

court noted that “these doctors’ irrelevant 
requests and misinformation threatened their 
patients’ exercise of fundamental rights, and 

likely those of countless others who remained silent, while their patients were in a 
position of great vulnerability, lacking the power to fully stand up for themselves 
and their rights.” 

 
In addition, the judges, citing California Democratic Party v. Jones, a U.S. 

Supreme Court case holding that the right to privacy in one’s political-party 
affiliation was not a compelling interest, nevertheless found that “the logic of 

In evaluating the legitimacy of the Act under the strict 
scrutiny standard, the panel introduced the Second 
Amendment into the case: “We do not hesitate to conclude that 
states have a compelling interest in protecting the fundamental 
right to keep and bear arms. A right expressly guaranteed by 
the Constitution." 

"The Act protects the right to keep and bear arms by 
protecting patients from irrelevant questioning about guns that 
could dissuade them from exercising their constitutionally 
guaranteed rights, questions that a patient may feel they 
cannot refuse to answer, given the significant imbalance of 
power between patient and doctor behind the closed doors of 
the examination room.” 
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Jones easily leads to the conclusion that the right to privacy in one’s status as a 
firearm owner is sacrosanct and compelling.”  

 
The court said that “the rights at issue here are indisputably more valued and 

cherished by American society than mere privacy in one’s party affiliation.” 
 
In response to the plaintiffs’ arguments that the Act was not sufficiently 

narrow to further the state’s interest because the physicians questioning did not 
actually interfere with the right of patients to own firearms, the court noted that “it 
is of course an interference with Second Amendment rights for a trusted 
physician to tell his patient—for no medically relevant reason whatsoever—that it 
is unsafe to own a gun." 

 
"Though such actions, on their own, may not stop the patient from owning a 

gun, complete prohibition is hardly required to infringe on constitutionally 
guaranteed rights. Such speech chills the patient’s exercise of his rights and that 
is sufficient.” 

 
And, in answer to the plaintiffs’ argument that patients could simply choose 

not to answer their doctors’ questions about firearm ownership, the court pointed 
out that such patients would be captive audiences and—especially in rural 
areas—reasonably concerned that their efforts to prevent a doctor from asking 
about firearm ownership may anger the doctor and result in limitations on their 
access to medical care.  

 
“In such a situation, the balance of power between a doctor and a patient will 

often make a patient feel as if he has no choice but to listen and answer a 
doctor’s questions, especially when seeing another doctor may not be 
practicable, or even possible.” 

 
The court reaffirmed its earlier conclusion that the Act only prohibits doctors 

from asking “about firearm ownership only when the physician lacks a good-faith 
belief that the information is relevant . . . and harassment about firearm 
ownership only when the physician does not believe it necessary.” In allowing for 
this exception, the state had narrowly tailored the law, as required, the court said. 
 

 
Excessive texting, inappropriate therapy justify revocation 

 
Although no evidence existed that a revoked educator violated a specific 

rule, his overall conduct was sufficiently inappropriate to warrant the sanction, 
a Texas court held November 25.  

 
The ruling upheld a decision by the state’s Board for Educator Certification to 

revoke the certificate of a teacher based on his inappropriate actions providing 
physical therapy to students on his school’s track and field team (State Board for 
Educator Certification v. Montalvo). 

 
In 2008, Erasmo Montalvo, a high school physical education teacher and 

track coach, was acquitted of felony charges of maintaining an improper 
relationship after a student accused him of sexual assault. 

 
Despite the acquittal, the Texas Education Agency filed a disciplinary action 

against Montalvo, seeking to revoke his educator certificate. In its allegations, the 
agency alleged, among other things, that Montalvo had engaged in a sexual 
relationship with the student, had allowed her to use the Jacuzzi at his home, and 
had exchanged approximately 480 texts with her over the course of a four-month 
period. 

Issue:  "Overall conduct" as 
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After a hearing in which an administrative law judge found insufficient 
evidence to discipline Montalvo, the State Board for Educator Certification 
nevertheless revoked his license, leaving the judge’s recommendations and 
findings of fact essentially intact but changing its conclusions to recommend that 
Montalvo be disciplined. 

 
Montalvo appealed the board’s decision and a state district court reversed it, 

holding that the revocation was not supported by substantial evidence and was 
arbitrary and capricious. The board appealed, and the case went up to the Court 
of Appeals of Texas in Austin, which issued an opinion written by Justice Melissa 
Goodwin. 

 
Based on the evidence presented in the board’s case, the appeals court 

found that substantial evidence existed to conclude that Montalvo was unfit to 
teach. In particular, the court noted the excessive texting, Montalvo’s habit of 
providing rubdowns and physical training despite not being trained to do so, and 
the use, by the student, of Montalvo’s home Jacuzzi when school Jacuzzis were 
available. 

 
Montalvo argued that none of his conduct actually violated any specific rules 

of the state’s Code of Ethics, but the court noted that regulations governing 
teacher conduct provide a basis for discipline independent of a violation of the 
Code and allow the board to assess potential harm when disciplining an 
educator’s license. 

 
“We agree with the Board that, based on the totality of the evidence of 

Montalvo’s conduct, it was reasonable—not arbitrary and capricious or an 
unwarranted exercise of discretion—for the Board to conclude that Montalvo 
crossed the bounds of a proper educator-student relationship even in the 
absence of any violations of the Code of Ethics or other rules or policies,” wrote 
Justice Goodwin. 

 
Outdated computers undercut discipline monitoring, timely performance, 
state audit finds 

 
Inadequate and outdated computer systems contributed to the 

Tennessee Board of Pharmacy's problems with properly monitoring 
disciplined licensees and controlled substance prescribing, the comptroller 

of the state treasury said in an October 2015 audit. 
 
Among the audit's key findings 
 
• Lack of monitoring  The pharmacy board does not monitor disciplined 

licensees, has no formal written policies and procedures for doing so, and has no 
formal relationship with its recommended peer assistance recovery network. In 
2013 and 2014, the board dealt with 751 allegations brought before it for 
disciplinary action, but it does not actively monitor a licensee for compliance with 
the terms of the board's disciplinary sanction—including fines, probation, required 
completion of a chemical dependency program, and license suspension—while 
the sanctions are in force. 

 
• No proactive analysis of controlled substance prescribing  State law 

requires the Controlled Substance Database Committee to identify unusually 
high prescribing or dispensing patterns and refer the pharmacists or prescribers 
to board investigators. However, the auditors found, program staff do not search 
for unusual prescribing or dispensing patterns. "They do not proactively query the 
database by searching for patients that may be 'doctor-shopping' or specific 
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practitioners with unusual prescribing or  dispensing patterns," the audit noted. 
They only appear to make referrals if they inadvertently find suspicious activity. 

 
• Lack of policies or procedures  The board has no written policies or 

procedures for licensing, inspection, investigation, or imposition of disciplinary 
actions and penalties that ensure staff and board members conduct business in a 
timely, consistent, and equitable manner, the audit found. In response to this 
finding, the board said it had a penalty matrix which contains recommended 
disciplinary actions both civil penalties and other mechanisms, for various 
licensure violations, but at the time of the audit, staff did not have a copy of the 
matrix. The auditor responded that it was told there was an "old and unofficial 
spreadsheet of past penalties imposed that a few board members might have," 
but there was no evidence of the document's being used by board members or 
counsel during observed board meetings. 

 
• Budget shortfalls  The board's revenues, about $2 million in FY 2014, 

were below its expenses that year. Payroll was the primary expense that rose 
significantly. In October 2013, the board hired three additional inspectors/ 
investigators, bringing the total to eight, and then increased all inspector salaries 
from $96,28 to $105,912 annually. But to avoid self-sufficiency issues for a 
second consecutive year, the board raised almost all of its fees and expected to 
break even in FY 2015. 

 
The state's Health Related Boards launched a long-awaited new computer 

system, LARS, while the audit was being conducted, but there is still room for 
improvement, the audit found.  Although several licensing issues identified in a 
2009 audit have been addressed, "LARS currently does not have the capability to 
identify delays in the licensing process."  

 
As a result, it remains difficult to determine whether board staff process 

applications as quickly as possible. A "Phase 2" of the LARS implementation 
may address this issue, as well as the need for monitoring disciplined licensees,  
the pharmacy board said. 

 
Board canʼt discipline for unannounced charges, court rules 

 
The Florida Real Estate Commission’s members likely based their 

discipline decision against a broker on evidence unrelated to the 
announced charges against the disciplined licensee, a Florida court 
held December 31, reversing discipline imposed by the Commission  

(Smith v. Florida Department of Business and Professional Regulation). 
 
The Commission suspended the license of Charles Smith, a real estate 

broker, for five years, based on charges that he failed to supervise a sales 
associate who defrauded a client at a company for which he served as the 
qualified broker. Smith appealed, claiming that, in making its decision, the 
Commission had considered information of a potential violation for which it had 
not actually charged him. 

 
During an informal hearing held prior to the Commission’s decision, 

Commission members asked Smith about a second real estate company for 
which he brokered but which had not been mentioned in the administrative 
complaint against his license.  

 
Through their questioning and discussion, commission members indicated 

that they believed Smith was guilty of further misconduct in his work for that 
second company. 

 

Issue: Due process and 
evidence justifying discipline  
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The Court of Appeal of Florida, hearing Smith’s appeal, agreed that the 
Commission had acted improperly, concluding that the members would likely 
have settled on a lesser sanction had they not considered his uncharged conduct 
at that second company. “The Commission erred in considering facts neither 
alleged nor established in determining the penalty,” wrote Chief Judge Robert 
Benton. 

 
Based on that determination, the court reversed Smith’s suspension and 

remanded the case for reconsideration of his penalty, noting that the Commission 
would be free to amend the administrative complaint against Smith to include the 
second set of charges. 

 
Disciplined licensees aren't paying what they owe Tennessee 

 
The state medical board has not been able to recoup at least $150,000 

in case costs that were assessed against former medical practitioners 
between October 2015 and May 2015, the Tennessee comptroller of the 

treasury found in a September 2015 sunset review. The Office of Investigations 
in the state Department of Health says it has sent the unpaid case costs to the 
state attorney general for collection. 

 
Other main issues found as a result of the medical board's performance audit: 
 
* No documentation of beginning and ending dates of investigations  

The reviewers found that administrative staff did not have a consistent method 
for determining how long investigations take, making it difficult to determine if 
investigations are being completed according to their priority code timeframes. 
The auditor did determine that 48% of the reviewed investigations were not 
completed in the required time, and while two cases were only two days past the 
deadline, eight cases were anywhere from 26 to 426 days past deadline. 

 
• Criminal conviction reporting not functioning correctly   Court clerks 

are required to notify the board of criminal convictions, but the reviewers were 
unable to find evidence the clerks were aware of or compliant with the 
requirements. The board also has not created or provided court clerks with the 
requisite reporting forms, so there is a risk that the board may not become aware 
of licensees' criminal convictions. 

 
DWI not disciplinable offense for nurse, Missouri court rules 

 
Convictions for driving while intoxicated are not, without further 

aggravating circumstances, disciplinable offenses for Missouri's nurses, a 
Missouri appellate court held November 17 (Owens v. Missouri State 
Board of Nursing). 

 
In 2011, Missouri registered nurse Jeannie Owens pled guilty to driving while 

intoxicated when she caused an auto accident after taking an excess of 
prescription muscle relaxants. Two years later, the state’s nursing board followed 
up her conviction with a disciplinary action, charging her with committing an 
offense involving moral turpitude related to her duties as a nurse and for failing to 
notify the board of her conviction in two license renewal applications. 

 
After a hearing, the board revoked Owens’ license solely on the basis of the 

former charges—that her conviction was for a crime of moral turpitude 
reasonably related to her qualifications as a nurse. Although the board also held 
that Owens had improperly failed to report the conviction, it did not name that 
failure as an independent basis for discipline. 

 

Issue:  Licensure discipline for 
drunk driving convictions 
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Owens appealed and the case eventually went up to the Court of Appeals of 
Missouri, where Owens argued that her DWI conviction was neither a crime of 
moral turpitude nor related to her nursing work. 

 
The court agreed with Owens, overturning her discipline and stating that her 

conviction for DWI, while “irresponsible,” in this particular case, did not meet the 
definition of a crime of moral turpitude as an act of “baseness, vileness, or 
depravity.”  

 
Driving while intoxicated, the court held, “when dealing with a first offense 

and a conviction as a misdemeanor,” is generally not a crime involving meeting 
that low moral standard. 

 
Further, the court held, “Nothing within the offense of driving while intoxicated 

relates to or is connected or linked to the qualifications, functions, or duties of a 
nurse.” 

 
Lack of peer review oversight hinders board effectiveness, audit finds 

 
A board's lack of access to peer review documents concerning its 

licensees hinders its ability to effectively protect the public, says a 
September 2015 performance audit of the Tennessee State Board of 

Accountancy. 
 
The audit, conducted by the comptroller of the treasury, noted that the board 

and state commerce department had corrected 
problems since the previous audit on the need to 
expedite complaint processing and improper 
department restriction on board expenditures.  But 
the board's Peer Review Oversight Committee is 
inactive and "has never served in an oversight 
capacity," the auditors said.  

 
Peer review, which is required for accounting 

firms every three years, is delegated to private 
entities that are approved by the board. When the 
auditors surveyed 54 jurisdictions as to whether 
their accountancy boards had authority to view 
peer review reports, they found that a majority do 
have such access. Prohibiting the board from 
viewing results of peer reviews "prevents the 
board from using a critical resource in regulating 
the profession," the auditors said. 

 
The auditors said the state may want to 

consider statutory changes to the part of 
Tennessee law that requires peer review results and documentation to be kept 
confidential from the board. 

 

Lic ensing 
 
 Federal court halts Texas telemedicine curb from taking effect 

 
A federal district court in Texas, citing a lack of evidence, blocked a 

recently-enacted regulation issued by the Texas Board of Medicine which 
would have essentially restricted the use of telemedicine in the state to 

Issue: Board performance audit 
 

Issue: Requirements for in-
person patient examinations 

 

Board, central agency disagree on complaint handling 
standard operating procedures 

Under performance metrics set by the Tennessee 
Department of Commerce and Insurance, the accountancy 
board is evaluated based on the percentage of complaints 
resolved within 180 days of receipt.  But the board 
disagrees with the standard operating procedures for 
handling complaints—in particular, the requirements for 
notification of licensees along the way. 

The board's executive director told the auditor the 
interim deadlines for these notifications were "arbitrary and 
unrealistic relative to the board."  The executive director said 
his focus remained on resolving complaints within 180 days. 

The department's Division of Regulatory Boards 
defended the guidelines and said it plans to work with the 
board's next executive director to ensure that the interim 
deadlines are met. 
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situations where the treating physician has made an initial physical examination 
of the patient (Teladoc, Inc. v. Texas Medical Board). 

 
The challenge to the rule was made by Teladoc, a company that provides 

remote health care services. Patients register online or by phone and provide 
information on their medical history, then consult with Teladoc practitioners, who 
provide medical advice and even some prescriptions via telephone. 

 
In April, the Texas Medical Board adopted revisions to its regulations which 

prohibit physicians from issuing prescriptions without at least an initial physical 
exam of the patient, among other things. 

 
Teladoc filed an action challenging the new rule, claiming that it was a 

violation of antitrust law and the U.S. Constitution’s Commerce Clause, and 
seeking a preliminary injunction to prevent the rule from taking effect. 

 
In his analysis of the request for an injunction, District Court Judge Robert 

Pitman noted that, although courts generally defer to state laws regulating their 
economies and confer immunity on anticompetitive conduct by states, because 
the board declined to assert any immunities, the court could not provide the usual 
deference. 

 
Citing evidence provided by the plaintiffs to show the benefits of telemedicine, 

and noting the lack of rural doctors on the state, the court concluded that the 
elimination of physicians practicing in the state would negatively impact 
consumers, an effect it termed “a classic antitrust injury.” 

 
In addition, Judge Pitman rejected the board’s stated motivation for the rule—

increasing the quality of care—by noting that Teladoc physicians would be held 
to the same standard of care as traditionally-practicing doctors in the state.  

 
Although the board presented evidence of the deficiencies of telemedical 

diagnoses, Judge Pitman noted that the board’s evidence was only anecdotal 
and failed to prove its point via “statistically reliable evidentiary studies.” In fact, 
after reviewing all of the proffered evidence from both sides, Pitman wrote that 
the plaintiffs “have presented significant evidence which undermines the TMB’s 
contention that the quality of medical care will be improved by” the rule. 

 
Pitman also found that, were the rule to take effect, the plaintiffs would suffer 

irreparable harm, primarily through the destruction of their business model. 
 
Based on this evidence, Judge Pitman granted Teladoc’s request for the 

injunction, preventing the rule from taking effect before the final resolution of the 
case. 

 
Year-long delay of board minutes not acceptable, auditor finds 
 

Overall, the Missouri medical board gets a rating of "good" for its 
management. But the board does not conduct timely approval of its 
meeting minutes, said the state auditor in a December 2015 

"management advisory report," and this creates a problem for the public. 
 
During a two-year period the auditor reviewed, July 1, 2013-June 30, 2015, 

the state Board of Registration for the Healing Arts held 26 open board meetings 
and various committee meetings. 

 
 "Our review noted board meeting minutes  were approved up to 15 months 

after the meeting was held for 6 board meetings, including four where the 
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minutes were not approved for over 12 months. Similar concerns were noted with 
the minutes of various committee meetings." 

 
Under state law, minutes of meetings are to be made available to the public 

for inspection and copying, but without timely approval of minutes, they are not 
being made available in a reasonable amount of time, the auditor said.  

 
The auditor called on the board to make the minutes available more quickly, 

and the board said it has implemented new procedures so approval will occur in 
a timely manner. 

 
Another audit finding concerned procedures for ensuring maintenance of 

certification requirements for some license types. "For licensees that require 
various continuing education, exam, or other training requirements as a condition 
of certification, the board relies on the applicant to confirm whether certification is 
active before renewing."  

 
The board should require supporting documentation during the renewal 

process or perform periodic reviews of compliance, the auditor recommended. 
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One out of five fall short on CE requirements 
 
A random audit of Wisconsin social workers' compliance with continuing education requirements turned up 

almost 200—out of 1,000 licensees checked—who either did not complete their 30 required hours over two years, 
or could not show proof that they had finished the classwork.  

 
The audit, conducted by the state's Dsepartment of Safety and Professional Services in 2015, led the state 

licensing board to issue several dozen disciplinary notices. But the board says the non-compliance rate is 
approximately twice the normal rate, and stems from lack of clarity about what the new requirements entail. The 
board expects the next audit in 2017 will show much closer adherence to the rules. 


