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Regulation o f  Practic e  
 

Iowa Supreme Court halts board ban on 
telemedicine for abortions 
 

The Iowa Supreme Court invalidated a recent rule created by the state 
medical board to ban the use of physician videoconferencing when 
prescribing the medications used for drug-induced abortions in a June 19 
ruling. The court said that the rule provided virtually no medical benefits 
while placing a significant burden on women seeking an abortion in the state 
(Planned Parenthood of the Heartland v. Iowa Board of Medicine). 

 
Iowa was the first state to authorize telemedicine abortions. The case 

involved the distribution of the drugs mifepristone and misoprostol, which 
form the regimen for a drug-induced abortion. Planned Parenthood has been  

 

            See Regulation of Practice, page 9 
 

Discipline  
 

State bar let discipline slide while 
scrambling to fund $76 million building 
 

The California State Bar improperly shrank its attorney discipline efforts  
while it raised $76.6 million for a new building in downtown Los Angeles, 
said the state auditor in a highly critical review issued in July. 

 
The state bar, the largest one in the country, has a pattern of pursuing 

lenient settlements and allowing attorneys—who either should have been 

Courts uphold board curbs on discussing 
guns, but not on telemedicine for abortion  
 

Practice restrictions enforced by state medical boards have 
become a powerful wedge for some state legislatures' and 
governors' political agendas in recent years, especially in the 
contentious areas of abortion and gun control. Over the summer, 
two major court rulings were issued on such restrictions—in one 
case, upholding a curb on physician inquiries to patients about 
gun possession, and in another case, overturning a rule requiring 
doctors to perform an in-person physical exam on patients before 
prescribing a medical abortion.   
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disciplined more severely or disbarred—to continue to practice, according to the 
review by state auditor Elaine Howle. 
 

The audit found that in 2010 and 2011, the state bar cut corners in resolving 
complaints, settling hundreds of cases against attorneys without properly 
disciplining them.   

 
Howle pointed out in the audit that the state bar has "struggled historically" to 

resolve complaints promptly. During the years 2010 and 2011, the State Bar 
settled a total of 1,569 cases, which was "more cases… settled in each of those 
years than in any of the other four years in our audit period." However, Howle 
deemed the discipline in some of the cases "inadequate."  

 
For instance, more than 30 of the 

attorneys who weren't disciplined 
properly were later disbarred from new, 
separate complaints being filed, or due 
to the Supreme Court's finding that 
disbarment was the proper course of 
action in the first place. 
 

One reason for the state bar's 
reluctance to adequately punish 
attorneys was its effort to decrease a 
discipline backlog, which had grown 
sizable by 2010, Howle stated. 

 
 "A key statistic to measure the 

effectiveness of the State Bar’s attorney 
discipline system is its backlog of 
disciplinary cases—that is, those cases 
that it failed to process within six 
months,"  

 
 "Although the State Bar succeeded 

in decreasing the backlog by 66 percent 
within a year, it may have compromised 

the severity of the discipline imposed on attorneys in favor of speedier types of 
resolutions. In particular, in 2010 and 2011, the years the State Bar focused on 
decreasing the backlog, the State Bar settled a total of 1,569 cases; more cases 
were settled in each of those years than in any of the other four years in our audit 
period. " 

 
"The level of discipline that the State Bar recommended as part of these 

settlements was, in some cases, inadequate."  
  
The audit also found that the state bar was not transparent in reporting the 

performance of its discipline system to its stakeholders, and that one of the ways 
to fix this would be to work with the legislature to determine which cases should 
be reported in the backlog. 

  
The bar's scramble to fund its new building made discipline take a back seat. 

Members paid an annual $10 special assessment between 2009 and 2013 as a 
means to partially finance the building for the State Bar in L.A., which generated 
$10.3 million—but that was $66 million short of the final cost, the auditor said. 

 
 "To finance the remaining cost, the State Bar secured a $25.5 million loan, 

sold a parking lot in L.A. for $29 million, and transferred $12 million between its 
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various funds, some of which the State Bar’s Board of Trustees had set aside for 
other purposes." 

 
Instead of focusing its resources on improving its discipline system—such as  

by engaging in workforce planning  to ensure it had sufficient staffing—"the state 
bar  allowed some attorneys whom it otherwise might have disciplined more 
severely— or even disbarred—to continue practicing law, placing the public at 
risk,” Howle asserted. 

 
"The state bar might have been able to justify the purchase of its Los Angeles 

building by performing a thorough cost‑benefit analysis. … However, it did not 
perform a cost‑benefit analysis before receiving board approval to purchase the 
building, " Howle said. 

 
The state bar made a few comments in response to the audit but agreed with 

most of the auditor's recommendations for improving its disciplinary program and 
monitoring it, as well as conducting better cost-benefit analysis. 

 

NH paper slams Massachusetts funeral board in exposé 
  

The Daily Hampshire Gazette, in an in-depth review of funeral 
home inspections across the state of Massachusetts published 
June 20, found instances of improperly stored bodies, owners 
operating without a license, document forgery, and a state 

agency guilty of infrequent inspections and shoddy record keeping. 
 
The case that prompted the review involved state regulators shutting down 

the Ryder Funeral Home in South Hadley due to the improper storage of bodies 
and financial fraud. The bodies were in various phases of decomposition, 
according to the review.  

 
State regulators also discovered that customers had lost approximately 

$400,000 in prepaid funeral expenses, months after an inspector found nothing 
wrong at the home and left the section on a form where any financial 
improprieties are supposed to be noted blank. The Ryder case has spurred 
seven lawsuits. 

 
The Gazette review found that misconduct on the 

part of funeral homes is not uncommon, and could be 
due to an understaffed and inattentive licensing board. 

  
For instance, state records show that the state 

Division of Professional Licensure (DPL) has struggled 
to monitor and track the 2,000 funeral directors and 
embalmers and 500 funeral homes in the 
commonwealth.  

 
The lapses may be due to the fact that only one 

inspector, who also handles veterinary clinic inspections, has been tasked to 
inspect the majority of funeral homes. Many funeral homes have gone 5 to 10 
years without a single inspection, the review notes. 

  
When inspections have occurred, inspectors have discovered funeral 

directors who have operated for years without a proper license, directors who 
have forged death certificates of living people for financial gain, and directors 
who have stolen hundreds of thousands of dollars from consumers. 

  

Issue:   Investigative report on licensing 
board's inspections, record-keeping     

 

The infrequency of the inspections is of most 
concern, the Gazette's investigation found. Twenty-five 
of the funeral homes in the commonwealth have gone 
without an actual inspection in the past decade, and 
funeral inspections have the lowest completion rate of 
the dozens of professions the DPL manages. The 
department claims that insufficient resources have 
hindered the implementation of more frequent and 
thorough inspections. 
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The inspections themselves, which consist of randomly checking the 
condition of bodies and adequacy of records, have also fallen short. For instance, 
four months after a clean inspection of the Ryder funeral home in 2014, a 
complaint was filed that revealed improperly stored bodies in the home and 
documents indicating financial fraud. 

  
Massachusetts state law does not require yearly inspections of funeral 

homes. Some believe this keeps funeral directors on their toes because they 
don't know when an inspection will occur, while others argue that the infrequent 
and "spot-check" inspections fail to protect consumers.  

  
Further, state regulators have done a poor job of keeping adequate records 

of funeral homes, according to the review. Two employees were fired for poor 
record management and sending financial reports to funeral establishments that 
did not exist. 

  
In response to the Ryder case and growing concern regarding the regulation 

of funeral homes, the DPL has sent out dozens of notices to funeral homes, 
stating they must file their annual pre-need reports or face discipline. 

 
Board, not court, must judge licensee's "good faith" 

 
A trial court could not substitute its judgment of a licensee's "good 

faith" to overrule a state licensing board's discipline, the Court of Civil 
Appeals of Alabama held July 10.  

 
Restoring a licensing board's administrative order and sanction against a 

licensee for fraud, the appellate court reversed the holding of a circuit court and 
remanded the case to the trial court (Alabama Bd. of Examiners of Landscape 
Architects v. Bostick). 

  
Chad Bostick became a landscape architect in 2009. Soon after, due to a 

dispute, Bostick resigned from a position he held with GRC Design Group. 
 
In February 2010, a complaint was filed alleging that Bostick, while still 

employed with GRC, "misrepresented himself to clients as part owner in [GRC] 
and as a result had clients write checks payable to him which he cashed for his 
own personal use.”  

 
The complaint also noted that Bostick denied the fraud allegations, stating 

"the clients in question paid me directly for the intellectual property that I provided 
for them, and were completely satisfied with the work that they received. Their 

payment was not directed by me, nor was it based 
upon any misrepresentation or fraudulent act 
whatsoever.” 

  
The hearing officer, however, found that 

Bostick committed several violations including 
fraud, negligence, and willful misconduct, which 
the board accepted in its ruling, suspending 
Bostick's license for one year and imposing a 
$250 fine. 

  
“The Board finds that Bostick’s actions… show 

fraud or deceit… show negligence or willful 
misconduct… [and] show conduct involving fraud 
or wanton disregard of the rights of others.” 

  

Issue:  Standard of review for 
courts hearing discipline appeals 

 

The factual finding that Bostick acted in “good faith” 
could not be made by the trial court in the judicial-review 
process, the Court of Appeals said. "Judicial review of an 
administrative decision by the Court of Civil Appeals, just 
like that of the circuit court, is limited to ascertaining 
whether the decision is supported by substantial evidence, 
that is, evidence of such weight and quality that fair-
minded persons in the exercise of impartial judgment can 
reasonably infer the existence of the fact sought to be 
proved.... A court reviewing an administrative decision is 
not authorized to reweigh the evidence or to substitute its 
decisions as to the weight and credibility of the evidence 
for those of the agency." 
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Bostick appealed the board's order on May 12, 2014. On May 22, 2014, the 
trial court ruled in favor of Bostick, overturning the board's holding. “The section 
of the Board's Order labeled: ‘Findings of Fact’ contains no findings of fact on any 
significant disputed issues. It simply recited undisputed testimony and recited, 
but did not resolve, conflicting testimony on several relatively minor points," the 
court said. 

  
Agreeing with Bostick's claim that his conduct was in "good faith," the trial 

court asserted, “Neither the hearing officer's Recommended Order nor the 
Board’s Order adopting it cited any evidence or made any specific finding that 
these deposits were made with fraudulent intent. The Board’s Order appears to 
equate the making of the deposit with fraud.... The Board’s Order states only in 
conclusory form that ‘the charges against Mr. Bostick have been substantially 
proved,’ ... and that Mr. Bostick’s actions ‘showed’ fraud or deceit, negligence or 
willful misconduct, and fraud or wanton disregard of the rights of others...." 

  
In appealing that trial court's ruling, the board raised two issues: whether the 

trial court "failed to apply the correct legal standards for review of an 
administrative decision, and whether the trial court erred in relying on 
inapplicable legal authority." 

  
In reversing and remanding the trial court's decision, Judge Donaldson of the 

Court of Appeals noted that a court considering an administrative decision cannot 
reinterpret the evidence for the agency. Rather, "an agency's interpretation of its 
own rule or regulation must stand if it is reasonable, even though it may not 
appear as reasonable as some other interpretation." 

 
"Applying the deferential standard of judicial review of an administrative 

agency decision, we hold that there were no grounds to set aside the Board’s 
administrative order and sanctions imposed against its licensee, Bostick." 

  
Donaldson concluded that the record contained "substantial evidence, which 

if believed by the Board, would support the Board’s findings and conclusion that 
Bostick engaged in acts of deceit and willful misconduct while in the practice of 
landscape architecture."  

 

Court cuts DUI sanction from revocation to censure 
 

The Wyoming Supreme Court, in an August 26 ruling, agreed with a 
disciplined attorney that public censure, rather than revocation, was 
sufficient discipline for his driving while intoxicated offense, due to 
compelling mitigating factors (Board of Professional Responsibility v. 

Haderlie). 
  
Nicholas T. Haderlie smashed his car into an airport fence, causing 

significant damage. According to court documents, Haderlie then left the scene 
and returned to his house. When law enforcement arrived at Haderlie's 
residence, Haderlie was visibly intoxicated and instigated a physical altercation 
with the peace officers.  

 
Haderlie was charged with driving while under the influence, leaving the 

scene of an accident, and interference with a peace officer, which Haderlie 
promptly reported to the State Bar.  

 
Haderlie was also sentenced to 30 days in jail and two years of probation, 

and ordered to pay a fine for $11,730.07, which he complied with. Haderlie also 
checked himself into an alcohol rehabilitation clinic and made an apparent effort 
to become sober. 

Issue: Severity of sanction in 
light of mitigating factors   
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The state's Board of Professional Responsibility, considering Haderlie's 
efforts, agreed with his request to reduce the sanction to public censure. 

  
The Supreme Court of Wyoming concurred with the state board's decision to 

approve Haderlie's stipulated motion for public censure, listing the aggravating 
and mitigating factors that led to its ruling, 

 
"Aggravating factors included the presence of two misdemeanor offenses to 

which he pleaded guilty. Mitigating factors included the absence of a prior 
disciplinary record; timely good faith effort to make restitution or to rectify 
consequences of misconduct; full and free disclosure to Bar Counsel and a 
cooperative attitude toward proceedings; recovery from alcohol dependency as 
demonstrated by a meaningful and sustained period of successful rehabilitation; 
imposition of other penalties and sanctions; and remorse." 

 
 

Lic ensing 
 

Third Circuit upholds widely adopted "selective reciprocity"   
 

Selective reciprocity—that is, a state's granting reciprocal licensure 
only to licensees from states that offer the same waiver in return—is not 
unconstitutional, the U.S. Court of Appeals for the Third Circuit held   
need date  (National Association for the Advancement of 

Multijurisdiction Practice v. Castille).   
 
The ruling concerned a Pennsylvania Bar Admissions rule that limits license 

reciprocity to attorneys who are licensed in states that provide return reciprocity 
to Pennsylvania licensees  

 
The plaintiffs, who objected to the requirement to retake the licensing exam 

because they were from states without reciprocity with Pennsylvania, claimed 
that the rule violated the First Amendment's protection of free speech and the 
privileges and immunities clause and equal protection clause of the Fourteenth 
Amendment, barring states from treating other states' residents in a 
discriminatory manner. 

 
The court disagreed, holding that the rule “does not classify attorneys based 

on their residency, but rather, their state of bar admission. 
 
 For instance, a Pennsylvania resident licensed to practice law in another 

state would be treated the same as a resident of that state.  
 
Neither did the rule use suspect classes, such as race or religion, to make 

distinctions, meaning that it would only be subject to rational basis review—i.e., it 
would survive a challenge if its defenders could show that it was rationally related 
to a legitimate state interest. 

 
The judges held that the rule had the rational motivation of “securing 

favorable treatment for attorneys admitted in Pennsylvania if and when they seek 
to join the bars of other states” and that it served a function in Pennsylvania’s 
vetting of license applicants. 

 
The court also rejected the plaintiffs’ free speech argument, noting that the 

rule did not discriminate on the basis of the subject matter or viewpoint of would-
be licensees’ speech. 

Issue:  States' cooperation in 
licensing each others' professionals  
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 “In fact,” the court said, “nothing in the record suggests that Pennsylvania is 
even aware of the views of the Appellants or any other applicant.” The rule, 
therefore, was a “content-neutral” requirement and subject to strict standards of 
scrutiny. 

 
The rule, the court concluded, citing older case law, “is an exercise of 

Pennsylvania’s broad power to establish standards for licensing practitioners and 
regulating the practice of professions." 

 
The court did show some sympathy to the plaintiffs, writing that they raised 

“intriguing arguments as to the virtue of the bar exam requirement.” 
 

Iowa auditor questions need for board's unused computers  
 

An Iowa audit issued in March 2015 criticized the state pharmacy 
board for purchasing more than $20,000 worth of electronic equipment, 
including brand new laptops, computers, iPods and TVs without 
evidence they were needed.     

  
The auditor's office said the purchases were not adequately reported and 

there was little demonstration of the necessity of the purchases. 
  
"Because employees had multiple devices and certain items purchased were 

not being used, the reasonableness and necessity of the purchases was not 
apparent," the audit stated. 

  
It was also unclear to the auditor's office why five compliance officers were 

receiving reimbursement of home Internet costs when they resided in the Des 
Moines area. Surely, the audit reasoned, the employees could work from the 
office in Des Moines, rendering payment for home Internet service unnecessary. 

  
In response to the failure to properly report its purchases, the board 

contended that it hired new staff in 2011, and "they were unaware of specific 
State purchasing procedures and requirements in the absence of purchasing 
contracts." 

  
The purchases themselves were justified, according to the board, since staff 

was experiencing problems with some Windows-based computers and laptops 
and decided to purchase new Apple computers for board members, staff, and 
four assistant attorney generals. 

  
As for the Internet charges, the board claimed there was not enough room at 

their designated office space for the five compliance officers, and that "all field 
staff have always maintained a home office and have worked out of their homes." 

  
The auditor's office acknowledged the board's responses, but still questioned 

the expenditures. The audit pointed to questionnaires which found that older 
technology is capable of performing important functions that newer technology 
cannot, and that the older technology is still being used, making the "cost 
effectiveness of the purchases unclear."  

 
No due process violation in failure to adopt board minutes 

 
A state board did not violate the due process rights of a 

prospective licensee whose application was repeatedly denied, the 
Intermediate Court of Appeals of Hawaii found in an August 31 ruling 

(Lodi v. State of Hawaii Board of Medical Examiners). 

Issue:  Executive sessions and board 
minutes adoption requirement      

 

Issue:  Oversight of state licensing 
boards' budget and administration  
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In the appeal of his discipline to the Intermediate Court of Appeals of Hawaii , 
Lodi alleged that the Circuit Court and the BME (State of Hawaii Board of 
Medical Examiners) made multiple procedural errors that led to the denial of his 
licensure application, and by extension, violated his due process rights. 

  
One of Lodi's primary contentions, to which the court devoted considerable 

discussion, centered around the issue of "board minutes." Lodi claimed that the 
board violated HRS § 92–9 because “Board executive session reports were 
never approved or adopted by the board as board minutes and therefore... 
cannot serve as a basis for denial of Lodi’s application." 

 
 The court rejected this argument, as state law "does not require an agency to 

formally adopt executive session reports as official minutes" and because Lodi 
failed to provide any other legal authority for this proposition."  

  
Lodi also maintained that BME meeting minutes do not contain “any record of 

any votes by the member of [BME] to adopt any specific facts or basis for denial. 
HRS § 92–9 requires that meeting minutes contain “a record, by individual 
member, of any votes taken." 

  
The Court disagreed. "Although the minutes do not specifically reflect the 

votes of each individual member, they show for each meeting during which Lodi’s 
applications or requests for reconsideration were denied, the members who were 
present, the existence of a quorum, that a majority of the members voted to deny 
Lodi’s application or request for reconsideration, the reasons for the denial, and 
the individual members who voted against the majority or abstained from voting." 

  
Further, the Court noted that Lodi failed to demonstrate how the board failed 

to record the votes of individual members correlated to a bias toward Lodi or 
"warrants invalidating the BME's decision." 

  
The minutes argument also served to undermine another of Lodi's arguments 

that letters delivered to him by the Executive Director "did not reflect the decision 
of the BME." Instead, the court found the opposite to be true: that in each 
consideration of Lodi's numerous application submissions, the majority voted to 
deny and their minutes were "adopted and confirmed" by the executive officer. 

  
Lodi also claimed that his due process rights were violated "because BME 

failed to follow statutorily mandated procedures." He argued that timely notice of 
the reasons for denying his application was not given prior to the notice of denial. 
In response, the court pointed out that the law does not require the BME to 
inform an individual of its reasons prior to making its decision, but rather "with the 
notification of denial."   

 
"Limited license" not a means for foreign graduates to practice  

 
An individual who completed medical school in a foreign country and 

was subsequently denied entrance to a domestic residency program does 
not have the right to a limited license under Michigan law, the Michigan 
Court of Appeals held August 18 (Murphy-Dubay vs. Department of 

Licensing and Regulatory Affairs). The court affirmed a trial court's dismissal. 
  
The case involved Nathan Murphy-Dubay, who attended Saba University 

School of Medicine in the Netherland Antilles, and then completed two years of 
course work and two more years of clinical rotations via Canadian University.  

 
Once his clinical rotations were complete, Murphy-Dubay came back to his 

original place of residence in Michigan and applied for postgraduate clinical 

Issue: Triggers for due process 
in license applications 
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training. His application was repeatedly denied due to failure to meet all the 
requirements for consideration. 

  
Murphy-Dubay then sent a letter and application form he had devised himself 

to the Department of Licensing & Regulatory Affairs, requesting a limited license 
to practice medicine, to which the department did not respond. 

  
The Appeals Court ruling noted that even though Murphy-Dubay couched the 

agency’s action as “denying” him a license, the agency’s action is "more 
accurately characterized as rejecting his application (again, the application form 
was created by plaintiff himself because the agency had not and does not 
recognize the type of license plaintiff believed he was entitled to under MCL 
333.16182(1)).  The agency refunded the application fee plaintiff included with 
his application." 

  
Eventually, Murphy-Dubay filed a complaint, seeking an answer by the 

department to his application and regarding rights of medical licensure, which 
was dismissed by the trial court. 

  
The Bureau of Health Care Services sent Murphy-Dubay a letter stating that 

limited licenses are usually reserved for licensees with disciplinary issues or with  
predicaments regarding physical location to practice. Also, the Bureau stated that 
Michigan law does not allow a hearing for an individual who did not even meet 
the requirements for licensure. 

  
The Court held that Murphy-Dubay had no standing to request a limited 

license given his situation, nor was he guaranteed a hearing. 
  
"The statute does state, the department shall provide an opportunity for a 

hearing in connection with the denial ... of a license,” the court began. However, 
the court noted that the defendants "did not actually deny plaintiff a license." 
Rather, the department notified Murphy-Dubay that the “limited license" he 
sought "did not exist and was not authorized by statute or rules." 

  
"This was not a 'denial ... of a license,' because no such license exists and no 

such license is authorized under the Public Health Code. Plaintiff did not have a 
right to a hearing under these circumstances, where he filed an application for a 
non-existent license," the court concluded. 

  

Regulation o f  Practic e  
 
Court rejects board's curb on telemedicine for abortion     (from Page 1) 

 
using the practice in Iowa since 2008 and, in 2010, the state medical  board, then 
comprised of different members, reviewed and approved of the practice as safe. 
 

The board described its principal reasons in support of the rule: that it was 
needed to protect patient health and safety and to set standards of practice for 
the distribution of abortion-inducing drugs, that the use of telemedical distribution 
of the drugs was inconsistent with US Food and Drug Administration protocols, 
that Iowa law only allows physicians to perform abortions and that a 
telemedically-administered drug-induced abortion does not meet that 
requirement, and that the physician would never meet the patient in person and 
not see the patient for a follow-up appointment. 

     
    In answer to concerns raised by opponents of the rule, the board stated its 

belief that only the possibility of a pelvic examination would allow physicians to 
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adequately assess whether a pregnancy was abnormal and not eligible for a 
drug-induced abortion. The board denied that the rule was politically motivated. 

 
Usually, the Iowa Board of Medicine approves of telemedicine and has even 

adopted a generally-applicable rule allowing the omission of physical 
examinations by physicians where the patient has been examined by a nurse 
with whom the physician “has a supervisory or collaborative relationship.” 

 
Following passage of the rule, Planned Parenthood filed for judi-

cial review and the case eventually rose to the Iowa Supreme Court. 
 
The court, weighing the strength of the board’s justification for the 

rule against the burden placed by the rule on women seeking an 
abortion, and assuming for its decision that the board had a rational 
basis to act based on its concern for women’s health, nevertheless 
struck down the rule as unconstitutional. Citing federal precedent, the 
court held the rule placed an undue burden on women seeking an 
abortion. 

 
The weight of the evidence, the court noted, does not indicate that 

the physical examination sought by the proponents of the rule 
provides any measurable medical benefit. Ultrasounds, blood tests, 

and the patient’s medical history were the primary means of spotting an 
abnormal pregnancy or the presence of any other complicating factors, making a 
pelvic examination unnecessary even when a doctor is physically present. 

 
The court also rejected the rest of the board’s justifications for the rule. It 

ruled against the board’s arguments regarding the FDA standard, noting that 
studies have shown the off-label protocol for use of the drugs to be safer than the 
FDA’s and to be preferred by the American College of Obstetricians and 
Gynecologists.  

 
No evidence existed, the court added, that a lack of in-person interaction 

between patients and doctors was detrimental to patient health, that a doctor 
needs to be present when the patient takes mifepristone, or that a patient would 
need to return to the same facility where she received the medication to make 
sure the termination of the pregnancy was complete. 

 
Given the “very limited health benefits” provided by the rule, the lack of need 

for a physical exam, the fact that the physician’s role in telemedicine abortions 
does not require that they be physically present, and the challenge the rule would 
present for women seeking abortions by significantly limiting the sites in the state 
where drug-induced abortions could be obtained, the court concluded that the 
rules placed an unconstitutional burden on patients seeking an abortion. 

 
“It is difficult to avoid the conclusion that the Board’s medical concerns about 

telemedicine are selectively limited to abortion,” wrote Justice David Wiggins for 
the court, especially given that the board also has a rule generally approving 
telemedicine. “The Board appears to hold abortion to a different medical standard 
than other procedures.” 

 

Law muzzling doctors on firearms ownership questions is 
not an unconstitutional limit on free speech 

 
In a key federal test of a law using professional discipline to 

restrict speech perceived as breaching the right to bear arms, on 
July 28 the 11th Circuit Court of Appeals Issued a revised opinion 

Issue:  State law dictating specifics of 
professional practice 

 

Iowa was the first state to authorize 
medical abortions via telemedicine.  
After lab tests and an examination by a 
staff member, a remotely-located 
physician examines the patient’s 
medical records and lab results, then 
speaks to the patient via video 
teleconference call. If no complications 
are present, the physician remotely 
unlocks a drawer in the examining 
room that contains mifespristone and 
watches the patient take the pills.  
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upholding a controversial Florida law that limits doctors from inquiring about their 
patients’ firearm ownership (Wollschlaeger v. Governor of Florida).  

 
The court ruled that the law was neither unconstitutionally vague nor an 

impermissible restriction on doctors’ free speech rights. The same court also 
upheld the law a year earlier, but its revised opinion focused on the 
constitutionality of the law under the First Amendment. 

 
Shortly after enactment of the law in 2011, a group of patients filed suit 

against the Act, claiming both that it violated the First and Fourteenth 
Amendments of the United States Constitution and that it was unconstitutionally 
vague. 

 
A federal district court originally enjoined enforcement of the Act after finding 

in favor of the plaintiffs. Several government agencies, including Florida’s 
medical board, appealed the decision to the 11th Circuit. 

 
The court first held that the doctor plaintiffs in the case had proper standing to 

challenge the law, based on their claims that they had engaged in self-
censorship of their speech in order to avoid running afoul of the Act and incurring 
professional discipline.  

 
According to the court’s decision, many doctors ask about firearm ownership 

as part of patient questionnaires directed at identifying safety risks in those 
patients' lives, such as poisonous chemicals in the home or the use of alcohol, 
and doctors had stopped this practice in response to the Act. 

 
However, the court next held that the statute was not 

unconstitutionally vague. For instance, the record-keeping and 
inquiry provisions of the Act clearly applied only when physicians 
were certain that their firearm inquiries were not relevant to the 
medical care and safety of their patients and others.  

 
“Logically, when a physician does not know that information 

concerning firearm ownership is irrelevant to the patient’s medical 
care or safety, or the safety of others, the prohibition does not 
apply,” the court noted (emphasis in original). “Any mental state 
regarding irrelevance that does not rise to the level of knowledge 
would not trigger the prohibition.” 

 
As to the meaning of “relevant,” as intended by the Act, the 

court noted that a one-size-fits-all approach would be infeasible. 
 
The relevancy of questioning about firearms should be “an ad 

hoc determination, requiring a physician to base his or her calcu-
lation as to the relevancy of a patient’s firearms-ownership status 
on particularized information about the patient," the court said. 

 
"A physician may not record a patient’s firearm-ownership status unless the 

physician believes that—because of some particularized information about the 
individual patient, for example, that the patient is suicidal or has violent 
tendencies—the patient’s firearm-ownership status pertains to the patient’s 
medical care or safety, or the safety of others.” 

 
The court also rejected the plaintiffs’ contention that the Act improperly 

regulates protected speech. While holding that the Act does, in fact, regulate 
protected speech, the court noted that professional speech to clients, such as 
that targeted by the Act, can permissibly be regulated to a greater degree than 

The ruling concerned the Firearm 
Owners Privacy Act, signed by Florida 
Governor Rick Scott in 2011. The law 
prohibits medical practitioners, on pain of 
professional discipline, from either 
inquiring about the firearm ownership of a 
patient or their family unless the 
practitioner has a good-faith belief that 
the “information is relevant to the 
patient’s medical care or safety, or the 
safety of others,” entering information 
about patient’s ownership of firearms that 
the practitioner knows is “not relevant to 
the patient’s medical care or safety, or 
the safety of others,” discriminating 
against patients based on their ownership 
of firearms, or “unnecessarily harassing a 
patient about firearm ownership.” 
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statements by professionals to other members of the public because the State 
has a greater interest in regulating the former.  

 
Thus, the Act only had to pass the test of “intermediate scrutiny,” a moderate 

standard. 
 
Applying the intermediate scrutiny standard, the court said that a state’s 

interest in regulating the practice of the professions is a “compelling” one. 
Further, the court found that the Act “substantially” furthered the state’s interest in 
passing the statute—in this case, patients’ privacy concerning the ownership of 
firearms that would be compromised by extraction of irrelevant information.  
Finally, the court held that the act was narrow enough not to exceed that interest. 

 
The court concluded by noting that its decision applied only to a facial 

challenge to the Act. Potential applications of the Act may, in fact, be 
unconstitutional, and plaintiffs would be free to bring challenges based on those. 

 

Competi t ion 
 

Rule limiting LED lamp-positioning to dentists is held constitutional 
 

In a July 17 opinion, a split panel of the Second Circuit Court of Appeals 
used the relatively lenient "rational basis" test in upholding the constitutionality 
of a rule that allows only licensed dentists to use a low-volt LED lamp during a 
teeth-whitening procedure (Sensational Smiles v. Mullen).  

  
The dispute between Lisa Martinez of the teeth-whitening service, Sensation-

al Smiles, and the Connecticut Commissioner of Health, Jewel Mullen, centered 
on a Connecticut regulation permitting only licensed dentists to shine a light-
emitting diode (LED) lamp at the mouth of a consumer to whiten teeth.  

 
The procedure in question involves positioning the LED lamp at a patient's 

mouth for twenty minutes. The rule bars non-dentists from assisting patients in 
positioning the light, although the rule allows for patients to do so themselves. 

  
The case differs from the landmark February ruling by the Supreme Court 

(North Carolina State Bd. Of Dental Examiners v FTC), which held that North 
Carolina dentists acted incorrectly in shutting down teeth-whitening services run 
by non-dentists. In this case, the court held, antitrust claims were not raised.   

    
Sensational Smiles argued that the Commission's rule violated the 

Constitution's Equal Protection and Due Process Clauses; the district court 
dismissed this argument. 

  
On appeal, the court determined both of Sensational Smile's claims were 

subject to rational-basis review since the commission's rule did not involve 
fundamental rights nor did it proceed "along suspect lines." 

 
Under rational basis review, it is the plaintiff's burden to “negative every 

conceivable basis which might support it.” In other words, Sensational Smiles, 
which argued that the law was unconstitutional and irrational, had to repudiate 
"any conceivable basis which could be advanced" to support the standing of the 
rule. 

  
Sensational Smiles contended that even if LED lights could cause harm, such 

harm would not depend upon whether or not the person assisting was a dentist 

Issue:  Constitutionality of 
strictly limited practices 
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or non-dentist. In fact, Sensational Smiles pointed out that dentists are not 
trained to use LED lights in the practice of teeth whitening. Further, dentists are 
not required to have any knowledge on how to use LED lights. 

 
But, the court noted, the Commission could still have reasonably concluded 

that if a customer experienced pain or discomfort, then a dentist would be better 
suited to handle the situation than a non-dentist. 

  
In regard to Sensational Smiles' claim that the law was irrational because it 

allows for customers to shine the light on their own mouths, the court interjected 
with hyperbole to make its point. 

 
"While one may not extract another’s teeth for money without a dental 

practice, individuals can remove their own teeth with pliers at home if they so 
choose, and a failure to ban the latter practice would not render a ban on the 
former irrational." 

  
In light of the U.S. Supreme Court's February antitrust ruling, the court raised 

the question of whether the rule's primary function was to protect dentists from 
financial competition. But even if that were true, the court held, the rule would still 
pass rational basis review since states often side with one group over another on 
economic grounds. 

 

Court refuses to second-guess board's revocation in drug case 
 

The Commonwealth Court of Pennsylvania, in a July 30 decision, 
affirmed a dental board's decision to revoke a dentist's license for 
unlawfully providing painkiller pills and prescriptions to a former assistant 
(Steinberg v. Department of State, State Board of Dentistry). 

 
Mark Allen Steinberg called in approximately 10 Vicodin prescriptions for his 

former assistant, Tammy Callahan, between 2008 and 2010. Steinberg failed to 
establish any semblance of a true doctor-patient relationship with his assistant, 
according to the board, and the prescriptions were "unrelated to dental pain… 
and undocumented." 

 
Further, the board found that Steinberg knew Callahan had a drug addiction 

when he prescribed her Vicodin. Steinberg claimed that he tried to help Callahan 
through her problems, including her drug addiction. 

 
In his appeal, Steinberg pointed out he surrendered his DEA license and 

admitted that he made a mistake. However, Steinberg contended that revocation 
of his license was unduly harsh and asked the court to review a list of cases 
(which he cited to the court) where the violations were more severe than his own, 
but the punishment was less punitive. 

 
Judge Brobson denied Steinberg's request. "This Court will not look at cases 

involving different types of misconduct and compare the severity of each 
licensee’s conduct and the sanction imposed to determine whether the Board 
abused its discretion in imposing a sanction in another case." 

 
Brobson went on, "The underlying circumstances surrounding the 

unprofessional conduct committed by Petitioner are distinctly different from each 
of the cases cited," which he ruled were not relevant.  

 
"In cases of differing conduct and differing circumstances, this Court will not 

weigh and compare the severity of the conduct with the severity of the sanction 

Issue:   Board discretion to 
determine disciplinary sanction 
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when reviewing the Board’s order. It is well within the Board’s discretion to 
determine the severity of each case and to impose the appropriate sanction." 

 
In affirming the board's decision to revoke Steinberg's dental license, Judge 

Brobson noted that the "case at hand is clearly distinguishable" and that it was 
clear that the board did not abuse its discretion in revoking Steinberg's license. 

  
"We may not substitute a lesser sanction when there has not been an abuse 

of discretion by the Board," Brobson concluded.    
  

T es t ing 
 

Canadians adapting well to U.S. nursing exam, testmaker insists 
 

Controversy has surrounded the adoption of the U.S. nurse licensing 
exam, titled the NCLEX (National Council Licensure Examination) in Canada. 
The U.S. test replaced the Canadian Registered Nurse Examination January 
5 as Canada's test for those applying to be a registered nurse.  
 
Reports such as a September 18 article in the Toronto Sun quoted Canadian 

exam takers who claimed the test contained American terms unfamiliar to 
Canadian medicine, such as job titles and medications. Linda Haslam-Stroud, 
president of the Ontario Nurses Association, said there are job titles and 
medications  in the exam that are not in use in Ontario or Canada, as reported in 
the May/June 2015 Professional Licensing Report. 

   
Phil Dickison, chief officer of examinations at the National Council of State 

Boards of Nursing, strongly disagrees with these claims. In an interview with 
PLR, Dickison asserted that any initial decrease in pass rates was due to the 
test’s new format, not because it isn’t “Canadianized.” 

 
Dickison concedes there was an initial drop in pass rate among Canadian 

test takers when the exam was first introduced in January, but he said the drop 
was due to the change in testing format and the exam’s focus. 

  
The NCLEX is computer-based and focuses on practice competency, 

whereas the old exam, sponsored by the Canadian Nurses Association, was 
based on educational competencies. 

  
Dickison pointed out that the NCSBN conducted a stringent vetting process, 

following  guidelines of the American Psychological Association (APA) to ensure 
the exam was appropriate for U.S. and Canadian test takers. 

  
“We conduct analysis, bias analysis, and sensitivity analysis above and 

beyond that which APA requires to ensure that we remove any cultural biases 
from the exam,” said Dickison. 

  
Claims made that American bias has caused problems for Canadian exam 

takers, “are simply false,” Dickison maintained. “We actually added Canadian 
reviewers to every item to ensure that’s not true. We bring in the Canadians and 
they have absolute veto rights over any item in the exam that violates the culture 
or scope of practice in Canada.” 

  
Further, the exam only contains generic names of drugs relevant to both U.S. 

and Canadian jurisdictions, according to Dickison. "So when we put a drug on 

Issue: Use of licensing exams 
across country borders 
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the exam, we check to ensure those drugs are used in Canada as well as the 
United States.” 

 
Some Canadians are adapting and even outperforming Americans on the 

exam, Dickison adds. “There are provinces in Canada that are performing better 
on the exam from a pass rate perspective than some of our states. That sort of 
questions the bias, doesn’t it?” 

   
“When you start seeing a re-test pass rate higher than the US, what that 

means is they are beginning to understand, because we give them feedback, 
what the differences is between an educational competency exam and a practice 
exam, and their pass rates are rising very quickly.” 

  
Dickison noted the exam is more than fair, containing a computer algorithm 

which disallows an exam taker from ever seeing the same question twice. “If you 
take the test ten times, you would never get the opportunity to see an item twice. 
Which means that the measurement of our exam is accurate each time.” 

  
Dickison also brought up presumptions that the implementation of the NCLEX 

exam may be connected to the new requirement that a Canadian nurse can only 
take the exam three times, which Dickison asserted is false. 

  
“That’s not our rule. In the US, each state has its own re-test rule and we do 

not establish a re-test rule because of the way we write the exam.” 
  
The new educational policy in Canada, which requires nurses to obtain a 

four-year degree in order to be allowed to take the exam, also has nothing to do 
with the NCSBN, says Dickison. “That’s not our rule either. In the U.S. we allow 
diploma nurses, associate degree nurses, and four-year baccalaureate nurses to 
take the RN exam.” 

  
Finally, Dickison reiterated that the ultimate pass rate in Canada is “rising 

very quickly,” and that the NCSBN’s data analysis shows the response patterns 
and item parameters of the exam are stable across both Canadian and American 
jurisdictions. 

  
“This isn’t a nursing exam that measures U.S. nursing culture. It’s a nursing 

exam that measures nursing culture anywhere,” said Dickison. 
 

Test-takers, test providers have no "special relationship" of good 
faith and fair dealing, court rules 
   

The U. S. District Court, Western District Texas, Austin Division, in a 
September 1 ruling, dismissed the claims made by a licensee accused of taking 
part in a test-sharing scheme that a test administrator and a test taker have a 
"special relationship of good faith and fair dealing" (Mattei v. The International 
Conference of Funeral Service Examining Boards). 

 
Keith Mattei, a funeral director and embalmer licensed in both Connecticut 

and Texas, took and passed the funeral director exam known as the National 
Board Exam or NBE in 2011. Mattei completed a year-long apprenticeship, and 
in October 2012 received a dual license from the state of Connecticut to practice 
as a funeral director and embalmer. 

 
 In 2014, Mattei took the Texas licensing exam, passed, and received a dual 

license from the state. Mattei accepted a position in Florida, but when he applied 

Issue: Proper sanctions 
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to take the Florida state exam, Florida could not allow Mattei to take the exam 
since the Conference would not provide Florida with his passing NBE scores.	  

 
Due to Mattei's alleged involvement in the fraudulent scheme, the Conference 

informed Mattei that his NBE test scores had become invalidated and barred 
Mattei from taking the test again for five years.	  

 
In February of 2015, Mattei filed action against the defendants, claiming that 

there existed a "special relationship" between him and the Conference, and thus, 
there existed a duty of "good faith and fair dealing" which he did not receive. 	  

 
"Plaintiff urges the Court to recognize the existence of 

such duty in this context, arguing the Fifth Circuit has held 
testing services must act in good faith."	  

 
The Court disagreed with this argument, stating that in the 

Fifth Circuit case, Murray v. Educ. Testing Serv., 170 F.3d 
514, 516 (5th Cir.1999), the court "made clear the requirement 
arose from the contractual relationship between the parties, 
and that the "Fifth Circuit has not imposed the extra-
contractual duty of good faith and fair dealing on testing 
services."	  

 
Mattei entered into a non-disclosure contract prior to 

taking the NBE that Mattei claimed was unreasonable and violated his free 
speech, a claim the court dismissed. 

 
"The fact that the test administrator required Plaintiff to sign a confidentiality 

agreement regarding the test’s contents does not render the Commission’s 
requirement violative of free speech."	  

 
Signing a non-disclosure contract does not constitute a special relationship, 

the court reiterated. "It is the nature of the relationship between the parties, not 
the mere existence of a contract, that determines whether the duty exists." 

  
The court concluded that the "plaintiff has failed to allege facts showing that 

his relationship with the Conference was of such a unique and compelling nature, 
or in any way akin to a fiduciary relationship." 	  

 
As a result, the Court found that Mattei's contention that there was a violation 

of the duty of good faith and fair dealing should be dismissed with prejudice. 
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Mattei's complaint is apparently one of 
numerous ones filed by graduates from his alma 
mater, the American Academy McAliister 
Institute of Funeral Service, Inc. (AAMI). The 
International Conference of Funeral Service 
Examining Boards says that the AAMI, as an 
institution, initiated a cheating scheme that 
included dissemination of confidential NBE test 
data, in which the plaintiff, Mattei, is alleged to 
have been involved . 


