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Discipline  
 

Revocation for child porn conviction was 
not justified, appeals court rules 
 

A recommended order by 
an administrative law judge to 
revoke a dentist's license for 
possessing child pornography 

did not have ample factual foundation, the Third District Court of Appeal 
of Florida held August 13 (Borges v. Department of Health). The 
appellate court reversed and remanded the state dental board's 
revocation of the license. 

  
 In May 2007, dentist Gustavo Borges was charged with knowingly 

receiving child pornography. Borges was sentenced to 71 months in 
prison, along with five years of supervised release, and was ordered to 
pay a $5,000 fine. Borges was released from prison on November 27, 
2012, classified as a sexual offender. The Florida Board of Dentistry 
revoked Borges' license in May 2013 on the recommendation of 
administrative law judge Todd Resavage. Borges appealed. 

 
The case raises the critical and controversial issue of whether a 

child pornography conviction is directly related to professional practice. 
                   See Discipline, page 5 

Lic ensing 
 

Unlicensed Israeli-American loses bid to 
practice online in U.S. 

 

A psychologist licensed in Israel, but 
not in the U.S., illegally offered his 
services in Pennsylvania and must pay 

civil penalties and stop holding himself out as a psychologist, the 
Commonwealth Court of Pennsylvania ruled August 11 (Abraham v. 
Bureau of Professional and Occupational Affairs, Board of Psychology).!

 
The opinion, issued by Judge Bernard L. McGinley, notes that 

Joseph Abraham maintained a website "in or around November 2010" 
with the address www.dr-joseph.com, in which Abraham identified 
himself as "Dr. Joseph Abraham, Online Psychologist-Expert on Human 
Behavior."  

Issue:  Factual foundation for 
discipline for criminal convictions 
 

 

Issue: Online practice 
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Although an address in Mechanicsburg, PA, was listed and included driving 
directions, Abraham claimed that his practice location is the Internet, not 
Pennsylvania, and that the Pennsylvania address was only for a bed and 
breakfast business, rented hourly. 

 
 "I have dual citizenship (U.S./Israel), dual residency (PA/Israel), and possess 

an Israeli license to practice Psychology... The website is available globally as a 
platform to present my services; it is not a PA entity," Abraham maintained. 

 
Abraham's webpage did note he would provide psychological services only in 

countries that have reciprocity agreement with Israel, emphasizing the U.S. was 
not included. But in February 2011, investigators with the Commonwealth of 
Pennsylvania, Department of State, Bureau of Enforcement and Investigation 
(BEI), discovered by impersonating individuals from the Pennsylvania area 
interested in receiving Abraham's services, that Abraham was, in fact, "offering 
psychological services to the public without being properly licensed."!

 
Initially, Abraham contended that the website http://www.dr-joseph.com was 

owned by an Israeli marketing firm. Thus, Abraham claimed, he could not be held 
liable for the content since he was not an active manager of the firm.!

 
Judge McGinley found that the evidence suggests otherwise, highlighting the 

fact that Abraham's business address listed on the site is a Pennsylvania 
address and that the telephone number listed is a Central Pennsylvania number.!

 
"The record clearly established that Petitioner (Abraham) was a resident of 

Pennsylvania and his counseling business was situated in Pennsylvania," 
McGinley wrote. "Petitioner... was actively soliciting Pennsylvania residents to 
sign up for his services as psychologist."!

 
Abraham also argued that the board's findings were "erroneous and not 

supported by substantial evidence." But McGinley notes that the evidence is 
adequate for a reasonable mind to support a conclusion, and that 
a "court cannot overturn an agency's exercise of its discretion 
absent fraud, bad faith, or blatant abuse of discretion." !

 
Ultimately, the board determined that members of the public 

"could be harmed" by Abraham's psychological activities. Also, the 
board noted, Abraham failed "to present any evidence of 
mitigation or show any remorse of his actions."!

 
McGinley, affirming the board's decision, confirmed that that there was 

plentiful evidence that Abraham (by his own admission) was not a licensed 
psychologist in Pennsylvania, yet, Abraham's website incorporated terms like 
"psychologist," "psychological," and "psychology," in which he offered his 
services for a fee, violating Section 3 of the psychology practice act.!

 
 

Texas sunset panel seeks to eliminate 15 licensing programs 
 

A report by the Texas Sunset Advisory Commission seeks to focus 
on "areas of true state interest" by eliminating 15 occupational licensing 
programs that, according to the Commission, could be deregulated with 
"little impact on public health safety." 

 
Certain programs, the Commission states in the May 2014 report, "distract 

DSHS (Department of State Health Services) from its primary public health 
responsibilities and would be better placed at the Texas Department of Licensing 

Currently, www.dr-joseph.com is still 
accessible online. A Pennsylvania address 
and phone number are still listed, 
and Abraham identifies himself as "Dr. 
Joseph Abraham, Life Coach." 

Issue:  Deregulation of 
occupational licensing programs 
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and Regulation (TDLR)." Among programs facing elimination are those regulating 
opticians, respiratory care practitioners, dyslexia therapists, dietitians, and x-ray 
technicians. 

 
Licenses are not needed for occupations like X-ray technicians, according to 

the Commission, since such technicians operate in highly regulated 
environments. Professions operating in healthcare facilities are already "subject 

to numerous federal and state requirements, including separate 
regulation of the machines themselves, have private 
accreditation programs, and work in conjunction with several 
other highly trained healthcare professionals," the report states. 

 
Another reason for deregulating and transferring 

occupational programs is the fact that fewer healthcare facility 
inspection are conducted, due to the licensee population's 
having doubled from 2002 to 2012, the Commission says. 

 
 As a result, when inspections should occur every two to 

three years according to the report, many facilities now operate 
for up to "eight years without receiving an inspection from state 
regulators." Eliminating many programs becomes a necessity 
for proper safety and functionality, the Commission believes. 

 
The Commission's report projects that the recommended 

deregulation will result in elimination of more than 55,000 
licenses, along with an estimated loss to the General Revenue 
Fund of $1.6 million per year until 2020. 

 
A two-phase transfer plan, the Commission proposes, would 

move certain additional occupational programs to TDLR (Texas 
Department of Licensing and Regulation). The first phase would 
transfer six programs (chemical dependency counselors, fitters 

and dispensers of hearing instruments, marriage and family therapists, orthotists 
and prosthetists, professional counselors, and social workers) from DSHS to 
TDLR between September 1, 2015 and August 31, 2017.  

 
The second phase would transfer six more programs between September 1, 

2017 and August 31, 2019 (athletic trainers, laser hair removal, massage 
therapists, midwives, sanitarians, and speech-language pathologists/ 
audiologists). 

 
Despite the recommendations for deregulation, increased regulation in some 

programs is needed, according to the report. The Commission makes several 
recommendations concerning EMS (emergency medical services) to increase 
protection against criminal and fraudulent behavior: 

 
• Require an EMS provider to have a physical location for its business 
establishment to obtain a license; 
 
• Authorize DSHS to require jurisprudence examinations for all EMS 
licensees; 
 
• Expand DSHS' authority to verify the license status of EMS providers; 
 
• Require all local registrars to submit a self-assessment report to DSHS 
annually; 
 
• Develop a formal desk audit policy and increase the use of desk audits in 
monitoring local registrars' offices; 

The report addresses four primary questions 
in assessing the necessity and legitimacy of 
occupational licensing programs: 

 
• Does the program serve a meaningful 

public interest and provide the least restrictive 
form of regulation needed to protect the public 
interest? 

 
• Could the program's regulatory objective 

be achieved through market forces, private 
certification and accreditation programs, or 
enforcement of other law? 

 
• Are the skill and training requirements for a 

license consistent with a public interest, or do 
they impede applicants, particularly those with 
moderate or low incomes, from entering the 
occupation? 

 
• What is the impact of the regulation 

on competition, consumer choice, and the 
cost of services? 
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• Require identity verification through notarization for all mail-in vital records 
orders; 
 
• Expand DSHS' authority to require fingerprint-based criminal history 
background checks for anyone with access to the state's electronic 
registration system. "DSHS should work with licensing agencies such as the 
Texas Medical Board to verify the status of individuals who have passed a 
fingerprint-based background check as part of their licensure requirements, 
and could accept proof of current licensure as meeting this requirement." 

 

Two federal courts reject challenges of cosmetology board authority 
 

Two federal courts recently upheld the authority of state cosmetology 
boards to regulate hair care and makeup practices.   

 
In Tennessee,  the U.S. Court of Appeal, Sixth Circuit, affirmed July 16 

that the state board of cosmetology does have authority to regulate the practice 
of African hair braiding. The court rejected a challenge to the regulation brought 
by a group of hair-braiders and salon owners who claimed the license 
requirement had no rational relationship to health and safety (Bah v. Attorney 
General of Tennessee). 

 
The plaintiffs who brought the action against the board practice traditional 

African hair braiding, the braiding and weaving of hair primarily for people of 
African descent.  

 
Asserting that they offered no other cosmetology services than hair-braiding, 

the plaintiffs brought suit to challenge state requirement that they obtain a 
cosmetology license in order to provide the service.  

 
A hair-braiding license requires 300 hours of training, much of which the 

plaintiffs argued was redundant, given the plaintiffs' experience, or inapplicable to 
people who only engaged in African hair braiding. 

 
In their suit, the hair braiders argued that cosmetology licensing 

requirements, as applied to hair braiders, bore no rational relationship to public 
health or safety and were thus a violation of their constitutional rights to due 
process and equal protection. 

 
The court dismissed the due process claim, ruling that the licensing 

requirements were, in fact, rationally related to public health and safety, and 
noting that approximately 40 percent of the training required for the license was 
"on topics like sanitation, diseases of the hair, and business management." 

 
While the plaintiffs' allegations "plausibly suggest an imperfect fit between 

Tennessee's licensing scheme and Plaintiffs' practice of African hair braiding, the 
. . . [complaint] does not show that Tennessee's requirements are irrational," 
Judge S. Thomas Anderson wrote. 

 
After Anderson similarly rejected the equal protection claim, ruling that the 

plaintiffs had failed to show that the rules treat them differently than others 
similarly situated, he dismissed the case. The case was remanded to the board. 

 
A second federal court also upheld the authority of a cosmetology board to 

enforce its licensing regulations. Two makeup artistry instructors challenging the 
state's cosmetology licensing strategy will not have to obtain licenses to teach 
hair care, but they will still have to obtain skin care instructor licenses and comply 
with regulations related to such care, the U.S District Court of Nevada held 
August 6 (Waughn and Robin v. Nevada State Board of Cosmetology). 

Issue:  Boards' authority to 
regulate hair care practices 
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Experienced makeup artists such as the plaintiffs in this case, Lissette 
Waugh and Wendy Robin, potentially face fines of up to $2,000, despite 40 
years' combined experience. They must obtain skin care licenses and operate 
their practices in approved, licensed facilities, the court ruled. 

  
Under Nevada law, makeup artists working in the entertainment and retail 

industries are recognized as performing different services than those whose 
focus is skin care. They are specifically exempt from the state's skin care 
licensing scheme. With the district court's ruling, anyone who desires to instruct 
others in how to apply makeup, for instance, has to obtain a skin care instructor 
license issued by the government. They also must teach in a licensed skin care 
facility with the proper, regulated equipment pertaining only to skin care. 

  
"Teaching messages" must be conducted by individuals with proper licensing 

to do so, the court said. 
  
"Plaintiff's argument ... is overly broad in that it ignores the fact that licenses 

are properly required for many professions outside of teaching cosmetology, 
including primary school teaching. The Board does not have the burden of 
demonstrating like regulations across similar professions." 

  
The court also disagreed with the plaintiffs' claim that such regulations 

constrict their free speech. "The limitations on speech are incidental to the 
board's avowed primary purpose: protecting the health and safety of consumers, 
students, and the public." 

 

Discipline  
 

Relation of child porn conviction to dental practice not shown (from p. 1) 
 

Testimony from eight lay witness and four expert witnesses was given. The 
order of the ALJ, from which the board reaches a decision, relied solely on an 
alleged admission by Borges's attorney to confirm a connection between 
knowingly receiving child pornography and the practice of dentistry.  

 
Borges claimed that that statement was taken out of context, and that 

throughout the hearing his attorney argued that the crime was not related to the 
practice of dentistry. The judge agreed. "How [does receiving the electronic 
images on a computer] relate to his ability to practice? It doesn't. It's not related 
at all," asked district court judge Thomas Logue. He concurred with Borges that 
no concession of linkage between child pornography and dentistry was given, 
and that the attorney's statement was taken out of context. 

 
 "Such a statement does not constitute a sufficient factual foundation" for the  

board to revoke Borges's professional license, the judge concluded.  
 
 Judge Logue also wondered why the ALJ decided not to include the 

testimony of the other witnesses in his decision. Perhaps the ALJ found the 
testimony irrelevant or disingenuous, but conclusions cannot be reached without 
proper factual basis, the judge said. 

 
 The issue of whether child pornography relates to the practice of dentistry 

"seems to have been the subject of most of the testimony of expert witnesses, 
which agreed on some points and disagreed on others. This issue was also 
addressed by lay witnesses. But ...The order makes no fact findings regarding 
the testimony on this point." 
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Citing several section of Florida code and past cases, Judge Logue said that 
the administrative law judge and the board failed to pay close enough attention to 
due process and the requirement to render a judgment on ample findings of fact.  

 
All witness testimony, the judge notes, does not need to be presented in the 

facts and findings of a case. However, the "issue at hand must be satisfactorily 
addressed and resolved with factual findings." If witness testimony is not given, 
there must be an explanation as to why it was not crucial to the final decision. 

 

Board may discipline physicians for discussing guns with patients  
 

The U.S. Court of Appeals for the 11th Circuit, in a July 25 opinion, rejected 
constitutional challenges to a recent Florida law that prevents state-licensed 
physicians from inquiring about their patients' gun ownership (Wollschlaeger v. 
Governor of the State of Florida). 
 
The law, amending Florida's Patient's Bill of Rights and Responsibilities to 

prohibit health care practitioners from adding information about patient firearm 
ownership into medical records if the information is "not relevant to the patient's 
medical care or safety, or the safety of others," was enacted in June 2011. The 
new prohibitions give the state's medical-professional boards the power to 
discipline licensees for violations. 

 
Shortly after the law passed, several parties brought a challenge to the new 

restrictions, claiming both that the law violated their right to free speech and that 
its language was vague and overbroad. A federal district court agreed and issued 
an order prohibiting the state from enforcing the law. 

 
The state appealed to the 11th Circuit, arguing that the statute only states that 

doctors "should refrain" from inquiring about patients' firearm ownership, and the 
new laws do not actually prohibit medical professionals from making such inquir-
ies. Thus, the state claimed, the act permissibly regulates professional conduct. 

 
Judge Gerald Tjoflat, writing for the majority, noted that 

the state's position that the law was only a recommenda-
tion—and not an outright prohibition—contradicted a 
warning letter sent by the medical board to physicians. 
Because the restrictions call for the possibility of discipline, 
medical-professional plaintiffs had a reasonable fear they 
would face discipline under the law. 

 
In upholding the substance of the law, Judge Tjoflat 

cited anecdotal evidence that patients, having answered 
their doctor's questions about firearm ownership, "may fear 
that their [medical] record will be shared with third parties, 
including, for example, government bureaucrats." 

 
He wrote that "the Act merely circumscribes the 

unnecessary collection of patient information on one of 
many potential sensitive topics…as a means of protecting a 

patient's ability to receive effective medical treatment without compromising the 
patient's privacy with regard to matters unrelated to healthcare."  

 
Further, he noted, the patient-physician relationship elevates the power of a 

doctor such that patients may feel compelled to answer questions. "The Act," 
Tjoflat continued, "merely reaffirms the boundaries surrounding what constitutes 
good medical practice by codifying into law this common-sense proposition." 

Issue:  Regulation of  
physicians' advice to patients 
 

 

Insofar as the inquiry provision of the act 
regulates physician speech, the court said, "It does 
so where the 'personal nexus between professional 
and client' is perhaps at its most significant: within 
the confines of the physician's examination room, 
where the physician exercises his or her judgment 
to deliver professional treatment and advice to a 
particular patient, tailored to that patient's personal 
circumstances, in private. … The Act simply 
informs physicians that inquiring about a private 
matter irrelevant to medical care is not part of the 
practice of good medicine, and that, as always, a 
physician may face discipline for not practicing 
good medicine." 
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The court found that the act was "a valid regulation of professional speech 
that has only an incidental effect on physicians' speech" and did not violate the 
First Amendment.  

 
In response to arguments that physicians may find it difficult to determine 

when asking about firearms is "relevant" to their patients' health, Judge Tjoflat 
wrote that doctors often face such decisions.  

 
They "must continually make decisions regarding what constitutes 

appropriate care under the relevant professional standards, while running the risk 
that [they] may be subject to discipline or exposed to malpractice liability for 
making a poor decision." 

 
The term "relevant," as used in the statute, "simply means that a physician 

may not record a patient's firearm-ownership status unless the physician has 
knowledge that—because of some particularized information about the individual 
patient, for example, that the patient is suicidal or has violent tendencies—the 
patient's firearm-ownership status pertains to the patient's medical care or safety, 
or the safety of others." 

 

"Didn't read agreement" is no excuse in appeal by revoked licensee 
 

An Illinois appellate court, in an August 8 decision, dismissed 
the appeal of a doctor who argued that a consent agreement that 
placed his license on permanent and irrevocable inactive status 

was invalid because the doctor, having not read the agreement, was unaware of 
what it contained when he signed it (Igram v. Illinois Department of Financial and 
Professional Regulation). 

 
Illinois regulators filed a complaint against Cassim Igram in 1997 for over-

charging his patients. The two sides created a consent agreement that would 
have suspended Igram's license for 60 days, but the agreement was never 
formalized.  

 
In 1998, the Department again filed charges, this time entering into a second 

consent order with the doctor which stipulated that Igram would "permanently 
and irrevocably" place his physician license in inactive status. 

 
Despite this language, in 2011 Igram filed for reinstatement of his inactive 

license. As explanation for this decision, Igram testified that, in 1998, his attorney 
had only advised him that the agreement contained a reprimand, fine, and the 
voluntary placement of his license into inactive status.   

 
Igram also stated that, having already spent $100,000 on legal fees and 

assuming the contents of the agreement to be the same as the 1997 version—
and unaware of the "permanent and irrevocable" nature of his proposed inactive 
license status—he had relied on the attorney's judgment and signed the 
agreement without reading it. Thus, he argued, the agreement was invalid, as he 
had signed it unknowingly. 

 
After an administrative law judge rejected Igram's argument, he filed an 

appeal, and the case rose to the Appellate Court of Illinois in Cook County. 
 
In his appeal, Igram argued that the board should have had the burden to 

prove that he "knowingly and intelligently" waived his right to apply for 
reinstatement when he signed the consent order. In the case below, the ALJ had 
placed the burden on Igram to prove that he had not knowingly signed the 
document. 

Issue:  Discipline consent agreements 
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The court disagreed. Citing Illinois precedent, Justice Jesse Reyes ruled that 
the ALJ had been right to place the burden of proof on Igram to demonstrate that 
he had not "knowingly, voluntarily, or intentionally signed" the agreement. 

 
Further, Justice Reyes wrote, Igram had not met this burden of proof. Despite 

Igram's argument that he could not have knowingly signed the agreement, Reyes 
noted that "where, as here, the consent order contains no ambiguity, the intention 
of the parties is determined from the language of the order alone." 

 
"Igram's self-serving testimony failed to unequivocally demonstrate that the 

waiver was unknowing, involuntary, or unintentional," Reyes concluded, affirming 
the dismissal of the case. 

 
Board did not have to warn licensee about report to National 
Practitioner Data Bank  

 
A board's decision not to rescind a settlement agreement with a doctor, 

which the doctor said was offered to her without proper disclosures, was 
affirmed by the Court of Appeals of Iowa, in an August 27 ruling (DeLouis v. 
Iowa Board of Medicine).!

!
In 2012, the Iowa Board of Medicine alleged that physician Donna DeLouis 

violated board rules by prescribing phentermine, a controlled substance, to a 
relative on more than one occasion between April 2009 and February 2012.!

!
DeLouis signed a Statement of Charges and Settlement Agreement for 

violating the rules of the board on September 21, 2012. She was assessed a civil 
fine of $2,500 and required to complete an ethics program within ninety days.!

!
Consistent with federal law, medical and dental boards in the state must 

report to the NPDB (National Practitioner Data Bank) any action based on 
reasons relating to a physician's or dentist's professional competence or conduct. 
Based on this rule, the Iowa board reported the settlement agreement to the 
NPDB.!

!
As a result of the report in the NPDB, DeLouis's coverage was dropped by 

her medical malpractice insurance carrier, and without insurance, she was no 
longer able to practice medicine under her employer.!

!
On November 29, 2012, DeLouis filed a request with the board for rescission 

of the settlement agreement. Specifically, DeLouis sought to have the report to 
the NPDB redacted. She claimed that the settlement agreement did not contain a 

notification that the Agreement would be reported to the NPDB. 
Furthermore, she claimed that she was not guilty of 
"unprofessional conduct."!

!
The board denied DeLouis's request February 14, 2013, 

pointing out that DeLouis could have had legal counsel present 
to consider all of the aspects of the agreement.  

 
In addition, the board stated, DeLouis "should have 

understood the gravity of the charges given the formal nature of 
the combined statement of charges and settlement agreement." 

!
In 2013, DeLouis filed a petition for judicial review of the board's ruling. The 

board moved to dismiss based on the fact that DeLouis failed to contest the 
agreement within 30 days per state law. The district court affirmed the decision of 

Issue:  State reporting to 
federal practitioner data bank 
 

 

The physician, Donna DeLouis, lost her 
malpractice coverage after the National 
Practitioner Data Bank was notified about the 
discipline settlement; she claimed the NPDB 
notification was not part of the settlement. 
However, the court found that the settlement 
was public record, and had to be reported to 
the NPDB under federal law. 
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the board, determining that "Dr. DeLouis had been censured and reprimanded by 
the terms of the settlement agreement citing her for violating the rules of the 
board and issuing a warning concerning further rule violations."  

 
The court also noted that under federal law, the board was required to report 

the terms of the settlement agreement to the NPDB. Dr. DeLouis appealed.!
!
DeLouis asserted that the district court was incorrect to dismiss the petition 

on grounds of untimeliness since she was not aware of the settlement's being 
reported to the NPDB until after the time to file a petition for judicial review had 
passed.  

 
She maintained that the board hid the fact that there would be a report to the 

NPDB, which disallowed a petition being filed in a timely manner. Further, 
DeLouis claimed, other physicians who were investigated for similar misconduct 
"were not subject to public discipline, nor reported to the NPDB."!

!
The ruling judge, Judge Thomas Bower, noted that in a similar case a board 

did not advise a surgeon that it would report his infraction, but that since the 
report and infraction were deemed to be part of the public record, it did not 
matter. Bower found that the settlement agreement was a public record and that 
by law, the agreement must be reported to the proper organizations. 

 

Iowa court approves controversial medical board rule against remote 
drug dispensing for abortions 
 

A regulation created by the Iowa medical board that prohibits doctors 
from remotely dispensing pills to patients seeking an abortion is a 
reasonable application of the board's power to protect the public by 
regulating physicians, the Iowa District Court for Polk County held August 

18 (Planned Parenthood of the Heartland v. Iowa Board of Medicine).  
 
The court found that the new rules, intended to curtail a practice of some 

abortion clinics whereby a doctor remotely unlocks a drawer containing the 
medication after clinic staff perform an examination of the patient, were a 
reasonable application of the board's power to protect the public. 

 
Protocol of the U.S. Food and Drug Administration (FDA) calls for patients 

taking mifepristone, the drug used to induce abortions, to make an office visit to 
receive the medication,in order to check for possible complications as well as the 
age and location of the fetus. At least one follow-up appointment is also required 
to ensure the drug has worked to fully terminate the pregnancy.  

 
Planned Parenthood has used a teleconference with the physician to 

authorize the prescription following the physical exam by nursing staff. 
 
In 2013, a group of individuals filed a petition to have the board create rules 

that would prohibit teleconference diagnoses for the dispensing of mifepristone, 
and to require parental notification when a minor patient sought the drugs. 

 
A study conducted by an outside physician found no increase in patient 

complications caused by the use of the teleconferencing diagnosis system and, 
in 2010, the board investigated, and dismissed, a complaint about the practice, 
filed against doctors at PPH.  

 
But after a public meeting, the board agreed to the language contained in the 

petition. Following a contentious rulemaking process, the board adopted the rule 
in August 2013. 

Issue:  Online prescribing and 
required in-person examinations 
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During rulemaking, members of the board, its legal representatives, and both 
the Iowa Medical Society (IMS) and Iowa Osteopathic Medical Association 
(IOMA) objected that the process was being pursued too quickly, with insufficient 
time to address concerns with the proposed rule. 

 
 However, an attorney representing Governor Terry Branstad was present at 

the meeting, and advised the board, against the advice of the board's counsel, 
that it could proceed. 

 
In September, PPH filed a challenge to the rule, and the case was 

taken up by the district court. PPH accused the board of acting 
politically and ignoring relevant concerns about the rule during the 
unusually short rulemaking procedure. 

 
Judge Jeffrey Farrell, who heard the case, agreed that the 

presence of the governor's attorney "attracts accusations that the 
process is more political than policy oriented" and noted that "the 
board did little to temper such accusations by refusing to follow 
requests by professional trade groups such as IMS and IOMA to take 
additional time before adoption to receive more input and engage in 
more discussion with stakeholders." 

 
"However," he wrote, "the board did consider these concerns and 

responded to them during its decision adopting the rule." Judge Farrell 
noted that, despite the truncated decision time, the board had complied with the 
statutes that govern the rulemaking process, evidence that "demonstrates that 
the process was reasonable from a notice and opportunity-to-be-heard 
standpoint, absent some showing to the contrary." 

 
As evidence for its argument, PPH pointed to the complaint that the board 

had dismissed against PPH doctors in 2010. PPH contended that the board had 
previously determined the teleconferencing process to be safe. 

 
However, noted Farrell, "the board may have had any number of reasons for 

not proceeding with a disciplinary process in 2010, but even if it dismissed the 
complaints because it considered PPH's process to be safe, that decision cannot 
be considered policy." And, even if the board had made policy in 2010, nothing 
prohibited it from reconsidering that decision now. 

 
Judge Farrell concluded that the board had adequately considered both the 

evidence and potential implications of the proposed rule. He held that the board's 
conclusion that in-person exams were necessary to protect the public, while 
contentious, was reasonable; the court owed deference to the board's judgment. 

 
Farrell also rejected claims of bias on the part of the board members, noting 

that board members are not neutral decision-makers when promulgating rules 
and that the standard for disqualifying a board member during the process was 
difficult to meet. 

 
PPH also argued that the rule, which was likely to cause the closure of 

several clinics that could not procure an on-site doctor, would place 
unconstitutional burdens on women's right to obtain an abortion. However, Judge 
Farrell, citing recent U.S. Supreme Court rulings, ruled that the additional travel 
time and costs that were expected for patients seeking an abortion under the 
new rules did not constitute undue hardships. 

 
Last, Farrell also rejected PPH's claim that the right to an abortion should be 

interpreted more broadly under the Iowa Constitution than U.S. Supreme Court 
cases have interpreted the right under the U.S. Constitution. 

In 2008, Planned Parenthood of the 
Heartland (PPH) began using a 
teleconference system during a 
patient's initial visit. Although the patient 
was still required to submit to a physical 
exam by nursing staff, the prescribing 
physician was no longer always 
present, instead interacting with the 
patient through the two-way video 
system. If satisfied that the patient met 
the requirements for administration of 
the drug, the physician could remotely 
unlock a drawer containing the pills. 
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Court refuses to review association's ethical rebuke of member 
 

The U.S. Court of Appeals, Seventh Circuit, affirmed a District 
Court's summary judgment on July 24, holding that a professional 
association was not subject to judicial review (Brandner vs. 
American Academy of Orthopaedic Surgeons). 

 
 The Academy of Orthopaedic Surgeons claimed that Brandner violated 

ethical standards when he professed "greater confidence in one case than the 
evidence warranted." In May 2009, the Academy's Committee on 
Professionalism deemed that the complaint constituted "a prima facie case of 
unprofessional conduct." The Academy decided to suspend Brandner's 
membership for one year. 

 
 Brandner filed a suit before the suspension took effect, claiming that the 

Academy broke Illinois law. 
 
Under Illinois law, decisions made by a private group like the Academy's, 

cannot be subject to judicial review unless membership is an "economic 
necessity" or impacts "important economic interests." 

  
The district court did, in fact, conclude that a one-year suspension of Brand-

ner's membership would cripple his income. The court then asked the Academy if 
they followed their own rules in making their decision. The Academy affirmed that 
they did. The court granted summary judgment in the Academy's favor. 

  
The pertinent question for the Court of Appeals is whether 

the suspension of Brandner's membership would affect his 
"important economic interests." 

  
Notably, Brandner does not assert that the Academy 

membership is a necessity to his "activities." Furthermore, the 
suspension does not affect his license to practice medicine or 
lend litigation-support services. Brandner does contend that 
most of his income (73%) came from his litigation-support 
services between the years 2008 and 2010 and that once 
suspended, he would effectively become "damaged goods" and 
unemployable.  

 
Brandner's claims, if provable, would exceed the threshold set in Austin v. 

American Association of Neurological Surgeons, which states that a 65% decline 
in litigation-related income did not demonstrate the "economic necessity" of 
membership or "injure important economic interests." 

 
Circuit Judge Easterbrook asserted, however, that "talk is cheap" and 

Brandner didn't show how his income was adversely affected. "If Brandner is 
right that a single blot on his record would make him a pariah, the decline of his 
litigation-related income should have begun no later than the month he filed suit."  

 
Judge Easterbrook reasoned that if Brandner's claims were true, the 

Academy decision's residing in the public sphere would shy potential clients 
away from Brandner, since they would undoubtedly be concerned that the issue 
would be a subject during cross-examination, negatively affecting attitudes of 
juries toward Brandner and anyone he supported. But "the record is silent," 
Easterbrook wrote, in regard to what happened to Brander's income once the 
Academy's decision came to light. 

 
Easterbook also wondered if other members who have been suspended by 

the Academy have had their careers ruined, or if the suspension only acts as a 

The circuit judge was sympathetic to 
Brandner's claim that since he did not perform 
surgery, litigation assistance services would be an 
even greater part of his income. But the judge 
doubted that Brandner's income would diminish 
completely with membership suspension, 
contending that Brandner would still likely "earn 
about $194,000 a year and another $200,000 or 
so from orthopedic services."  

Issue:  Judicial review of professional 
association's ethics findings 
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short-term punitive constrictor. The judge noted that many lawyers who have 
been suspended from the bar for at least a year's length of time have returned to 
practice law and garnered substantial incomes. "if lawyers can survive a 
suspension from practice, can't physicians survive suspension from a  single 
voluntary organization?" he asked. 

 
Easterbook concluded that in order to prove that Brandner's income would 

"fall to zero" with an Academy suspension, Brandner would have to be able to 
provide evidence (i.e., cases or published studies) in order to adequately answer 
such questions —which Brandner failed to do. 

 

Extortionist's reinstatement request fails over moral character 
 
An attorney's application for license reinstatement in Wisconsin was 

denied due to failure to demonstrate he had procured the proper moral 
character to practice law, the Supreme Court of Wisconsin held in an August 
12 ruling (Office of Lawyer Regulation v. Balistrieri). 
 
Attorney John J. Balistrieri was convicted of conspiracy to obstruct commerce 

by extortion in 1984, for which he served 39 months in federal prison. As a result 
of the conviction, the federal district court suspended his license to practice law 
on June 6, 1984.  

 
An agreement was then made with the Board of Attorneys Professional 

Responsibility (BAPR) that there would be no challenge of the summary 
suspension and that, if Balistrieri's conviction was affirmed in appeal, his law 
license would be immediately revoked. Balistrieri's conviction was affirmed by the 
Seventh Circuit and his law license was revoked on January 21, 1987. 

 
In 1995, six years after Balistrieri's release from prison, he filed a petition for 

the reinstatement of his license to practice law. Several public figures, such as 
then-Attorney General Thomas Schneider, submitted letters opposing Balistrieri's 
reinstatement. BAPR recommended to the federal district court that the 
reinstatement be denied, on grounds that Balistrieri had not met "his burden of 
proof" that he aptly understood the standards of law. 

 
Balistrieri alleged that the BAPR's recommendation "clearly demonstrated a 

hostile bias" against him. The bias, according to Balistrieri, was a product of 
nefarious political attitudes and prejudice against Italian-Americans. The court 
dismissed the petition after a period of inactivity in 2001. 

 
In 2012, Balistrieri again filed petition for the reinstatement of his law license 

in Wisconsin. The referee conducted a three-day hearing where 14 witnesses 
testified. The letters in support of Balistrieri were "substantial," according to the 
referee, but two letters from Balistrieri's sister clearly condemned her brother's 
character, alleging unscrupulous acts committed by him. 

 
Nonetheless, the referee recommended reinstatement, asserting that 

"Attorney Balistrieri had proven by clear and convincing evidence that he 
sincerely desires to have his license reinstated ... and that he has maintained 
competence and learning in the law." 

 
The Supreme Court did not counter the referee's findings and conclusions on 

whether Balistrieri had met for reinstatement. However, the court noted that the 
primary issue was whether Balistrieri demonstrated that he has the "moral 
character" to practice law in the state of Wisconsin and that his conduct since 
revocation has "been exemplary beyond reproach." The Supreme Court was not 
persuaded that he had met all of the requirements for reinstatement by clear and 

Issue:  Good moral character 
requirement for licensure 
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convincing evidence. The court cited Balistrieri's attitude toward governmental 
agencies, his lack of willingness to take responsibility for his role in the crime he 
was convicted of, and his questionable conduct after he was released from 
prison.  

 
In some statements made by Balistrieri in a lawsuit disposition in 2002, the 

court found, his answers demonstrate a "contempt for the federal law 
enforcement officials who investigated and prosecuted the case against him." 
The court also expressed concern over tax-income issues and Balistrieri's failure 
to report money received from his brother when they owned a hotel together after 
his release from prison. 

 
The referee acknowledged these instances, but deemed them "unimportant." 

The Supreme Court's ruling disagreed, finding that Baiistrieri did not prove that 
his conduct since revocation had been "exemplary beyond reproach." 

 

Discipline of silicosis litigation doctor upheld 
 

A state appellate court in Mississippi upheld discipline imposed by the 
state's medical board on a doctor who supplied thousands of diagnoses to 
claimants in silicosis litigation. The diagnoses, the court held, were the 
product of patient-physician relationships (Mississippi State Board of 

Medical Licensure v. Harron). 
 
The physician whose discipline was at issue in the case, Ray Harron, had 

worked primarily to screen plaintiffs for silicosis lawsuits since 1995. During that 
period, Harron gained some notoriety after he failed to inform one of his litigation 
claimants he had diagnosed that the patient had cancer.  

 
When the claimant later died, survivors brought a malpractice suit against 

Harron, but that lawsuit was dismissed by a state court which ruled that Harron 
had no doctor-patient relationship with the potential plaintiff, and thus no liability. 

 
During his testimony, Harris admitted to letting administrative staff interpret 

his medical reports and insert diagnoses without further review, to giving a copy 
of his signature stamp to staff at his employing company, and to relying on 
medical histories prepared by attorneys and other non-medical personnel.  

 
The judge overseeing the trial described Harron's practices as "distressing" 

and "disgraceful," and referred to many of the diagnoses as "finding evidence of 
the disease he was being paid to find." 

 
Following his testimony, both the Texas and Mississippi medical boards 

initiated discipline proceedings, and Harron permanently surrendered his license 
in both states. 

 
Following the Mississippi proceeding, that board submitted 

a report to the National Practitioners Data Bank indicating that 
Harron's discipline was based on actions that could have 
harmed a patient. Harron formally disputed this 
characterization, arguing that he had acted only as an expert 
witness and had not maintained a doctor-patient relationship 
with the claimants he diagnosed. 

 
Harron appealed, and a state chancery court found in 

Harron's favor, ruling both that the board did not have 
jurisdiction to discipline Harron for expert testimony in another state and that its 
decision to categorize Harron's actions as potentially dangerous was arbitrary 

Issue:  Determining where doctor-
patient relationship is protected 
 

 

As part of his work, Harron testified as an 
expert witness in a large, consolidated 
silicosis case being heard in a federal court 
in Texas. A prolific worker, Harron was 
involved in the diagnosis reports of 6,700 
claimants in the litigation and was listed as 
the diagnosing physician for more than 
2,500 of those claimants. 
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and capricious. The board appealed, and the case went to the Court of Appeals 
of Mississippi, which issued a ruling written by Chief Judge Joseph Lee. 

 
Lee was not as favorable to Harron's arguments. "Contrary to the chancellor's 

ruling," the judge wrote, "the board's jurisdiction to discipline doctors is not limited 
to situations where the doctor is actually practicing medicine on a particular 
patient." Mississippi law, Lee noted, allows the board to discipline any 
Mississippi-licensed physician whose conducts endangers the public. 

 
To define Harron's role in the litigation as only an expert witness," Judge Lee 

wrote, "ignores that Dr. Harron's testimony was as a physician. … He was 
presented as the diagnosing physician on 2,600 claims." On top of that, Harron 
had testified that his diagnoses could be relied upon by other medical 
professionals. 

 
"Although the board has authority to discipline a doctor for his actions outside 

the actual practice of medicine, Dr. Harron was, in fact, providing medical 
services to 2,600 patients. He was not simply testifying as an outside consultant 
with no connection to a patient, as when a doctor testifies as an expert on the 
standard of care," the judge wrote. 

 
Lies about drug arrest and exam result are grounds for suspension 
 

Pennsylvania's Commonwealth Court, on July 8, upheld a decision by 
the state's medical board to suspend the license of a doctor for lying on his 
license application and renewal forms about having completed the United 
States Medical Licensing Exam (USMLE) and a later arrest for possessing 

methamphetamine (Campbell v. State Board of Medicine). 
 
When recent medical graduate Highland Campbell finished his residency and 

applied for an unrestricted license in Pennsylvania in 2003, he inaccurately 
informed the state's medical board that he had passed Step 3 of the USMLE. At 
the time of his application, Campbell had not yet even taken the test and, when 
he did, in July of 2003, he failed. 

 
Although the board initially voided Campbell's license and fined him $1,000 

for the fabrication, it nonetheless granted him a second license in 2004. 
 
However, while renewing his license in 2011 Campbell failed to inform the 

board that authorities in Oregon had arrested him in 2009 for possession of 
methamphetamine, although the renewal application specifically asked whether 
he had been convicted of any drug offenses. 

 
While those charges were eventually dismissed—meaning that 

the arrests would not be grounds for professional discipline—after 
the board learned of Campbell's renewal-form omission, it moved to 
impose discipline. At a hearing, Campbell added to his problems by 
testifying that he had left his employment at a hospital in 2006 when 
the hospital closed. However, on his 2007 renewal application, 
Campbell had admitted being fired from that facility. 

 
After the hearing, the board revoked Campbell's license, but 

stayed the revocation in favor of a six-month suspension followed by 
three years' probation.  

 
Campbell appealed, arguing that the board had considered excluded 

evidence of his arrests when it made the decision to revoke his license, and that 
his sanction was disproportionate to his offense, given that the arrests he had 
lied about were not, themselves, disciplinable offenses. 

Issue:  Lies and omissions as 
grounds for discipline 
 

 

"Dr. Campbell did not fail to answer 
the question concerning arrests on his 
biennial registration or object to the 
question," the judge stated. "He 
intentionally lied." By themselves, 
Campbell's lies and omissions were 
grounds for his discipline, the court found. 
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Judge James Colins, writing for the court, rejected Campbell's assertion that 
board members had improperly considered excluded evidence of his arrests. The 
board, Colins noted, adequately explained that it had imposed the revocation on 
his license not because of the arrests, but because of his history of deception on 
application and renewal forms. 

 
Addressing the proportionality of the sanction, Judge Colins noted that 

Campbell's argument that he had lied about un-sanctionable actions was beside 
the point. "The issue that the Board's sanction addressed was dishonest 
licensure filings," Judge Colins wrote, "not Dr. Campbell's arrest or the outcome 
of the drug charges against him." 

 
Board's complaint handling needs improvement, says WV audit 

 
A West Virginia audit of the Board of Examiners for Registered 

Professional Nurses, published in August, noted several weaknesses, 
particularly concerning the Board's process of resolving complaints and 
administering disciplinary action. The review also cites issues with the 

board's complaint process and the board's website. 
 
PERD found that in 3 of the 81 cases sampled, the board allowed months to 

go by without receiving responses from licensees to complaints and a consent 
order. 

 
"The board's complaint process shows signs of lacking appropriate and timely 

responses," the audit states. "The board's actions have resulted in licensees 
[nurses] continuing to practice after repeatedly violating consent agreements 
while allowing licensees to effectively ignore public complaints." 

 
According to the audit, the Board did not fully investigate a 

complaint from another board. The Legislative Auditor 
reviewed a complaint received by the Board that was not part 
of the sample of 81 complaints. The Board of Medicine (BOM) 
provided PERD with court records indicating that a physician 
and three Advanced Practice Registered Nurses (APRNs) 
operated a pain clinic where the APRNs wrote prescriptions 
for narcotics utilizing the physician's Drug Enforcement 
Agency (DEA) identification number instead of their own.  

 
The physician was not present in the clinic and observed 

patient charts from his home several counties away. The 
physician was investigated and charged with several crimes, 
to which he pled guilty. The board received this information, 
but did not begin the formal complaint process as it should 
have. 

 
In another case, the Board offered a licensee a consent 

order in April 2009, but the licensee failed to respond. Only 
after nine months did the Board send a consent order again, 

according to the report. 
 
Another peculiarity, the audit notes, is the fact the board requires complaints 

to be notarized. This is deemed unnecessary since it does not "add any 
additional layer of protection for the public." 

 
The report also recommended that the board's website be made more "user-

friendly and transparent." For instance, the auditors note that users cannot 
submit a complaint notice online and contact information is not easily accessible 
through the site. 

Issue:  State review of board 
disciplinary performance 
 

 

The audit makes 11 recommendations to 
improve complaint handling, including: 

 
• Responding more stringently to nurses 

who "repeatedly violate or relapse while they 
are in a substance-abuse program." The 
auditor recommends higher fines and 
monitoring agreements for repeat offenders.  

 
• Timeliness in resolving complaints and 

taking action when complainants do not 
respond to consent orders or complaints.   

 
ª Hiring additional nurse investigators; 
 
ª Improvements to the website to increase 

user-friendliness and transparency. 
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Advertising 
 

Board's advertising restrictions may be challenged, court finds 
 

A dentist advertising himself as a specialist while continuing to practice 
as a general dentist was facing a credible threat from a dental board's 
regulations and could challenge them, the U.S. 6th Circuit Court of Appeals 
held August 27 (Kiser v. Reitz). 

 
In August 2009, the board sent Russell Kiser a letter that warned Kiser was 

practicing "outside the scope" of his specialty of endodontics, violating 
regulations, according to the opinion. In 2012, Kiser asked the board to review 
and approve proposed advertising for his office. Included were the terms 
"endodontist" and "general dentist."  

 
The board, however, suggested that Kiser was still violating the regulation 

concerning dentist advertising, which requires that if a dentist decides to 
advertise as a specialist in a credible field, he or she cannot practice or advertise 
services outside the scope of that specialty.  

 
Kiser filed suit claiming that the Ohio Administrative Code was in violation of 

his First Amendment rights, causing injury, since the code limited him from 
advertising truthfully all the services for which he's licensed. The district court 
dismissed Kiser's complaint for lack of subject-matter jurisdiction.   

 
The Sixth Circuit reversed the district court's dismissal of Kiser's suit against 

the dental board. Judge Karen Moore wrote  that the board's warnings constitu-
ted "a credible threat" that Kiser would be subject to an enforcement action. 
These threats were serious enough to cause injury, Judge Moore said. 

 
"Kiser has alleged facts demonstrating that he has suffered an injury in fact 

because he faces a credible threat that the regulations will be enforced against 
him in violation of his First Amendment right to engage in commercial speech." 

 
 "An administrative action carries significant consequences for Kiser: the 

board is empowered to suspend or revoke Kiser's license to practice dentistry in 
the state of Ohio, and thus Kiser faces a threat to his livelihood should he persist 
in flouting the board's regulations," Moore writes.  

 
The Sixth Circuit's ruling means that Kiser has standing to sue the Ohio 

dental board in federal court over alleged First Amendment violations that restrict 
him from advertising his profession as an endodontist, while concurrently 
practicing as a dentist. 
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