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Lic ensing 
 
Colorado Sunset 
Reviews seek sleeker, simpler professional licensing 

 
Sunset reviews of several Colorado 

professional licensing boards, released 
in October by the state Department of 
Regulatory Agencies, pushed for more 

streamlined, less cumbersome board structures, and fewer conflicting 
regulations. Among the major recommendations made by the sunset 
reviewers: 

 
Repeal of unneeded licensing    
Regulation of psychiatric technicians should be allowed to expire in 

2014, the sunset reviewers recommended. The term “psychiatric 
technician” is title-protected in Colorado, meaning that only those holding 
an LPT license may refer to themselves as psychiatric technicians.  

 
Smaller board       
A key sunset recommendation for the Nursing Home Administrators 

Board was to drop the number of board members from eight to five, 
eliminating the two representatives of the long-term care industry and 
adding one licensee to make three nursing home administrators and two 
public members.   

 
For a licensed profession with only 410 members in Colorado, eight is 

a rather large board, the reviewers suggested. In addition, It is unusual for 
a deliberative body such as the Board to have an even number of 
members.  While there is no evidence of significant problems occurring 
because of the even number of members, problems could clearly arise in 
the case of tie votes. 
 

However, the practice of psychiatric technicians in the United States is 
largely unregulated. It is reasonable to conclude that most aspects of 
psychiatric technician practice do not require oversight by the Board.  The 
one aspect of practice requiring regulation – medication administration – 
could be established more efficiently via other regulatory mechanisms.  

 
Failure to respond to the board a cause for discipline   
The Colorado chiropractic board has indicated that many licensees fail 

to respond to board inquiries relating to complaints by patients or other 
licensees. Licensees currently have no requirement or obligation to 

Issue: Sunset reviews of 
state licensing boards 
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respond, and this failure means that matters that could otherwise be dismissed 
may have to be sent to the investigations unit. To stem this transfer, failure to 
respond to the board should become a cause for discipline, said the reviewers. 

 
Lower fining authority   The chiropractic board's ability to impose a fine of 

up to $100,000 is unusual, said the sunset reviewers. The current Chiropractic 
Practice Act provides the Board with a $10,000 fining limit, which is high when 
compared to other boards within the Division of Registrations. 
 

"For example, the Board of Accountancy may issue fines ranging from $1,000 
for first violations to a minimum of $1,000 to $2,000 for subsequent violations.  
Similarly, the Board of Pharmacy’s fines range from $500 to $5,000 per violation.  
Thus, the Board’s $10,000 fine ceiling seems excessive.  As a result, the General 
Assembly should amend the Board’s fining limits to be more consistent with the 
other boards within the Division."    

 
"Additionally, the Board should develop guidelines for use of this fining 

authority.  The fining schedule should reflect fines in lesser amounts for first 
violations with increasing amounts for each subsequent violation."  

  
Enabling the Board to fine licensees in appropriate instances and setting the 

fining amounts ranging from $1,000 to $5,000 per violation would serve as a 
deterrent for violating the practice act and associated rules, while providing a 
reasonable range of fining authority, the sunset review said.  

 
Deletion of heavy-handed screening requirements     To become licensed 

as a nurse, applicants do not merely answer questions to attest that they have 
not had a substance problem; they have to affirmatively "submit proof" that they 
have not, for the previous twelve months, been addicted to any controlled 
substance, are not a regular user of a controlled substance without a 
prescription, and are not habitually intemperate in the use of intoxicating liquor. 

 
It is difficult if not impossible to prove a negative, the reviewers said. "If taken 

literally, every applicant—the vast majority of whom presumably do not have an 
addiction issue—would have to produce medical records, letters of reference, or 
an assessment from an addictionologist to meet this requirement."    

 
As a more reasonable alternative, the reviewers recommended numerous 

screening questions on the application, with "yes" answers prompting further 
investigation by the licensing specialist. 

 
Ending confidentiality double standards   For Colorado nurses, disciplinary 

proceedings are exempt from disclosure under the open records act, unless a 
panel has filed a formal complaint against a nurse via the Attorney general's 
office. "This creates an unintended double standard," the reviewers said.  

 
"When nurses agree to a settlement before a formal complaint is filed, the 

final disciplinary document becomes public, but all subsequent discussion of the 
case is held in closed session. When nurses agree to a settlement after a formal 
complaint is filed, then all subsequent proceedings relating to the case" must be 
conducted in accordance with the open records act. In theory, this penalizes 
nurses who exercise their right to due process. 

 
In practice, this quirk of the law creates a considerable administrative burden 

for board staff as well as the panels—because they need to sift through the 40 to 
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50 cases on a typical panel agenda and determine which ones fall into the open 
session category, and place those in open session. 

 
The reviewers recommended that the board be allowed to conduct all 

disciplinary proceedings, outside formal complaints, and final disciplinary 
documents in closed session—as is done with the medical, dental, podiatry, and 
chiropractic board. 

 
Lifting of unnecessary restrictions   In their review of the nursing board, 

sunset staff found that some advanced registered nurse practitioners were 
required to have collaborative agreements with physicians to prescribe 
medications that were actually within their approved scope of practice. Such 
requirements should be eliminated, the reviewers said.  

 
 

Discipline 
 
Spouses vs. "significant others" 
Different treatment in sexual misconduct cases is not irrational 

 
In regulating doctors' sexual behavior involving patients, there was nothing  

irrational about the state medical board's drawing a line between physicians' 
treating spouses and physicians' treating non-spouses, said the Commonwealth 
Court of Pennsylvania in an October 23 ruling (Anthony F. Moscato v. State 
Board of Medicine).   

 
Upholding a board order that Anthony Moscato's license be suspended for 

two years, the court rejected the doctor's argument that the discipline violated his 
constitutional rights. 

 
Moscato met the patient, "TB", on September 30, 2003 when he was in the 

process of divorcing his wife, and soon afterwards moved in together with her 
and hired her as an assistant. He became aware that TB had been diagnosed 
with bipolar disorder and other mental and physical problems. Two of the medical 
professionals she was seeing refused to continue prescribing her opioids 
because of the addictive effects of the drugs. 

 
Moscato decided to treat her himself, the court noted. "He reviewed what he 

considered the applicable board regulations and concluded, without consulting 
legal counsel or the board, that the regulations permitted him to treat TB because 
he started his personal relationship with TB prior to starting their 

physician/patient relationship." So 2 ½ months after they met, he 
prescribed her opioids to relieve her chronic pain. 

 
It was TB's psychiatrist who complained to the board. She was 

concerned that Moscato had increased TB's dosage of Xanax, an 
antidepressant, without conferring with the psychiatrist. A hearing 
officer of the board concluded in 2007 that Moscato violated the 
practice act and the board ordered a two-year suspension, plus a 

required continuing education course on sexual boundaries. 
 
Moscato said the board's rule prohibiting sexual behavior with a patient other 

than the physician's spouse was unconstitutional because there is no rational 
basis for distinguishing between the treatment of married and unmarried people.  
He maintained he was in a "committed relationship" with TB and that if the two 
had been married when he took over her treatment, he would not be in violation 
of the practice act. 

 
The court did not agree. "It may be true that treating a spouse could be just as 

rife with the opportunities to 'exploit vulnerabilities,' 'obscure objective judgment' 
and 'ultimately be detrimental' to the patient's well being. But that does not make 
the decision to exclude everyone except spouses from this regulation irrational."  

 

"'Significant others' are not a legally 
recognized, defined group of people and 
that inclusion would create undue 
vagueness to the final-form rulemaking," 
the court said. 

 

Issue:    Boundaries of 
improper relationships 
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"There is also nothing in the regulation to indicate that the board meant to 
exclude anyone other than the physician's spouse or to include anyone that was 
in a a committed relationship with a physician," the court added. 

 
The court also disagreed with Moscato that a more appropriate sanction in 

light of the circumstances of the case would be a reprimand. Since there was no 
evidence of bad faith, fraud, capricious action or abuse of power on the part of 
the board, the court upheld  

 
Trial court wrongly reversed discipline of alcohol-abusing dentist 
 

A disciplinary order against a dentist based on his alcohol-related 
problems was reinstated September 29, after the Court of Appeals of Ohio, 
Ninth Appellate District, reversed a trial court judgment (John M. Brooke v. 
Ohio State Dental Board). 

 
In the case, dentist John M. Brooke  had pleaded no contest to and was 

found guilty of driving while intoxicated in 2006. In the same month, said a board 
order addressed to Brooke, "An Ohio State Dental Board Enforcement Officer 
observed you in your dental office. You were observed having slurred speech 
and glassy eyes. You further admitted to drinking alcohol that morning. You 
treated patients that day and had other patients scheduled for treatment." 

 
Following a hearing, the board imposed a minimum twelve-month suspension, 

which  Brooke appealed to a trial court. It was stayed during appeal and a year 
later, the trial court vacated the disciplinary order, concluding that there was no 
reliable, substantial, and probative evidence to support the conclusion that 
Brooke was unable to practice dentistry under accepted standards. 

 
The appeals court found that the trial court's decision to reverse was 

unreasonable, arbitrary, and unconscionable. "The board's action was 
warranted," said the court, noting that the investigator recalled Brooke met him in 
the office with a toothbrush in hand and continued to brush his teeth during their 
conversation, while, one patient confirmed the investigator's observations and a 
second said Brooke was "not behaving normally." 

 
Brooke's apparent efforts to curtail his alcohol consumption since March 2006 

fall short of the board's requirements when an impaired dentist has been 
disciplined and do not relieve Brooke of responsibility for the events underlying 
this disciplinary matter, the court also found. 

 
 

"False promise" regarding license not grounds to exclude assault confession 
 

A psychologist convicted of sexual assault after having sexual 
relations with a prison inmate during a counseling session claimed in her 
appeal that her confession was involuntary because it was the product of 
false promises by the detective that she would not go to jail or lose her 
license to practice psychology. But in a September 25 ruling, the 

Supreme Court of Arkansas said the psychologist, Anna Clark, gave her 
confession voluntarily, knowingly, and intelligently; in addition, the court ruled, 
she did not have a constitutional right to have all phases of a police interrogation 
recorded (Anna Clark v. State of Arkansas). 

 
The case stemmed from a 2006 incident in which Clark was discovered 

having sexual intercourse with an Arkansas prisoner in her counseling office. She 
admitted having done so in an interview with a detective, but 
the interview started at 3:15 p.m. while the recording of the 
confession did not being until 4:30. 

 
Clark was charged with two counts of sexual assault in the 

third degree. She filed a motion to suppress, claiming that her 
confession was involuntary and the product of false promises. 
 

The court rejected that argument. "Even if we were to 
conclude that Detective Whitmore's promise to talk to the 
prosecutor was an ambiguous promise of leniency, which is 

Clark testified that during the unrecorded 
one hour and fifteen minutes of her interview, 
Detective Whitmore made false promises in 
order to induce her to confess. According to 
Clark, the detective promised to keep the 
matter out of the press, and he assured her 
that she would not go to jail and that, 
hopefully, it would not affect her license as a 
psycholooligst. Detective Whitmore denied 
making  a promise of leniency in return for 
her statement, but he did acknowledge telling 
her that he would speak to the prosecutor. 

 

Issue:  Licensed status and 
criminal investigation process 
 

Issue:    Sufficient evidence 
justifying discipline 
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contrary to our case law, we cannot say that [Clark] was particularly vulnerable at 
that point in time such that her free will was overborne," the court said, noting that 
Clark has a doctoral degree in psychology, knew that having sex with an inmate 
was a crime, and knew that if she was charged, she could lose her license and 
go to jail. 

 
Clark urged the court to find that she had a constitutional right to a recording 

of all phases of a police interrogation leading to a confession. The court said  it 
would refer the practicability of adopting such a rule to the Committee on Criminal 
Practice for study and consideration. But even if the court adopted a recording 
requirement today and excluded the confession in Clark's case, "any resulting 
error would be harmless in light of the otherwise overwhelming evidence of 
Appellant's guilt," the court stated. 

 
License revocation did not rely on uncharged conduct, court finds 

 
A review panel did not sustain the revocation of a doctor's license based 

upon any uncharged conduct, and the revocation was upheld in a ruling by 
the the Supreme Court of New York, Appellate Division, October 30 (In the 
Matter of Louis A. Sidoti v. State Board for Professional Medical Conduct, et 
al.). 

 
The physician in the case, Louis A. Sidoti, was charged by the state medical 

board with 191 specifications of professional misconduct arising out of his 
treatment of seven patients. The board's hearing committee found Sidoti guilty of 
negligence on more than one occasion, gross negligence, and failure to maintain 
accurate medical records in the case of six patients, and revoked his license.  

 
In his appeal, Sidoti contended that he was penalized for uncharged 

misconduct and thereby was deprived of due process. The Hearing Committee,  
which stated at one point in its records that Sidoti had "falsified records," 
improperly relied upon his alleged fabrication of patient records in formulating his 
penalty, he claimed.  

 
The review panel (the Administrative Review Board) acknowledged that a 

penalty  can only be imposed on charged conduct, but specifically found that the 
penalty of revocation was justified by the conduct charged.  

 
"The penalty was based on [Sidoti's] repeated failure to provide adequate 

care to his patients, despite evidence that he often knew what care was 
necessary, evincing an indifference or lack of insight to the consequences of his 
actions." The ARB appropriately found that this lack of insight "means Sidoti 
remains at risk to repeat his misconduct." 

 
 

Immunity may not extend to disparaging remarks by board members 
 
Board members and staff in a dental discipline case are immune from 

prosecution, the U. S. District Court for the Middle District of Tennessee held 
September 8, but a dentist's complaint that board members made continued 
disparaging remarks to state and federal officials may require further 
investigation before it can be resolved (Eleonora Kogan v. Tennessee Board of 

Dentistry et al.). 
 
The case arose from administrative charges filed against the dentist, 

Eleonora Kogan, in 2001. They accused her of unprofessional conduct, making 
false and misleading statements, and habitual intoxication or personal misuse of 
drugs. Kogan did not appear at the scheduled hearing, and the board entered a 
default order against her, revoking her license. 

 
On appeal, the Tennessee Court of Appeals reversed, based upon insufficient 

service of the notice of hearing. The board dropped the charge of habitual 
intoxication and misuse of drugs but pursued a charge of false statement in 
Kogan's license application. It required her to submit to a mental examination.  

 
 A chancery court rejected the board's conclusions. Regarding a letter Kogan 

had written the board, the court said it was intemperate and disturbing and 

Issue:    Limits of board 
member immunity 
 

Issue:    Due process in 
imposing discipline sanctions 
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understandably caused the state and the board concern about the kind of person 
Dr. Kogan is. "However, moving from substantive concern to a mental 
examination is a broad leap." 

 
Kogan later surrendered her license on September 22, 2005, but continued 

her case because she charged the state defendants "continue to convey false 
and stigmatizing information" about her to other states and federal agencies. 

 
The court granted the board's motion for summary judgment except for the 

alleged stigmatizing of Plaintiff precluding her employment opportunities. 
"Discovery is necessary before resolution of this claim," said the court. 

 
 
Doctor may sue over "harmful domino effect" of arrest based on "no evidence at all" 
 

The federal government did not have sovereign immunity for claims of 
false arrest, false imprisonment, and malicious prosecution over the actions of 
Drug Enforcement Administration agents  who investigated and arrested a 
doctor, the U.S. Court of Appeals for the Eleventh Circuit found October 21.  

 
Reversing a Florida trial court, the federal court said that under the Federal 

Tort Claims Act, Congress waived sovereign immunity for specified claims, and 
the physician, Andrew Nguyen, was entitled to maintain those claims against the 
government. 

 
The case, Andrew Nguyen v. United States of America, arose from the March 

23, 2000 arrest of Nguyen by the Gilchrist County Sheriff's office, which took 
place without warning or explanation to Nguyen.  An agent of the DEA was with 
the sheriff's deputy, and removed Nguyen's wall certificate authorizing him to 
prescribe controlled substances.  

 
After his release from jail five hours later, Nguyen learned he had been 

arrested for six counts of delivery of a controlled substance in violation of state 
law. The arrest warrant alleged Nguyen had delivered Lortab and Valium "by use 
of a written order not issued in good faith and in the course of his professional 
practice." The drugs were prescribed without any type of physical examination or 
medical need, the warrant charged.  

 
Nguyen returned to work the next day, and charges were not pressed 

because of insufficient evidence. But, said the court, "that action did not undo the 
harmful domino effect the arrest had on his medical practice."  

 
As a result of his arrest, even though no charges were pressed, "Health 

insurance companies, whose payments had been fifty to sixty percent of 
[Nguyen's] professional income, cancelled their contracts with him. That caused 
him to lose patients who paid with health insurance," the court said.   

 
Nguyen was forced to let three employees go, and even after he got his 

prescription privileges back several months later, no health insurance provider 
would agree to contract with him again. 

 
The court was severely critical of the complete lack of due process in 

Nguyen's case. A confidential informant of the DEA had visited Dr. Nguyen three 
times and been prescribed Lortab and Valium, but according to her affidavits, Dr. 
Nguyen or a staff member had given her a physical exam each time; tape 

recordings of each office visit confirmed that. 
 
Nguyen's claims against the sheriff and the deputy, who had 

died some months after the arrest, did go to trial, and a jury 
found for Nguyen and his medical practice on the malicious 
prosecution and false arrest claims, assessing damages of $1.8 
million. Nguyen and the deputy and sheriff later settled while the 
appeal was pending. 

 
All that remains of the lawsuit at this point, said the federal 

court, is Nguyen's appeal of the dismissal of his claims against 
the federal government. Emphasizing that the district court 

 "What happened to Dr. Nguyen's practice 
is what happens to the established 
professional practices of medical doctors who 
are caught committing crimes involving 
controlled substances," the court stated. "If the 
record before us is to be believed, however, 
Dr. Nguyen committed no crime. It is not just 
that the charges against him were dismissed 
on insufficient evidence grounds. It is more 
than that. The record, as it now exists, 
indicates that Dr. Nguyen's arrest was not 
based on any evidence of wrongdoing at all. 
All of the evidence that law enforcement 
officers had then, as well as now, showed that 
he was guilty of no crime. They arrested him 
anyway." 

 

Issue:    Limits of federal 
agents sovereign immunity 
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should not have granted the U.S.'s motion to dismiss on sovereign immunity 
grounds, the court ruled that Nguyen is entitled to pursue his claims against the 
government. 

 
The court noted that Nguyen, who emigrated from Vietnam in the 1970s after 

being imprisoned for political reasons, had undergone considerable hardship to 
reach his station in life.  

 
 "The facts of this case show why Congress has chosen to waive the 

sovereign immunity of the United States in some circumstances, and the 
plaintiff's story illustrates the value of living in a country where a citizen may 
pursue claims against the government in those circumstances."  

Licensee may pursue allegations of fraud and misconduct by board 
 
A psychologist was entitled to conduct discovery on allegations of fraud and 

misconduct in the state psychology board's prosecution of the administrative 
action against him, the Supreme Court of Kentucky held October 23 (Elmer C. 
Maggard v. Commonwealth of Kentucky, Board of Examiners of Psychology). 

 
The case was an appeal of a decision of the Kentucky Court of Appeals, 

which upheld the suspension of the license of Elmer Maggard for a one-year 
period.  

 
In 1998, an attorney asked Elmer Maggard, who had been licensed to 

practice psychology in Kentucky for more than twenty years, to perform a 
psychological evaluataion of a three-year-old girl who had allegedly been 
traumatized by a dentist when she was seventeen months old.  Maggard 
prepared a written summary of clinical assessment in which he opined that the 
girl had suffered a permanent psychological injury as a result of the treatment by 
the dentist. 

 
The dentist, Barbara Emler, filed a complaint against Maggard with the 

psychology board and a lawsuit alleging that he had violated certain statutes 
pertaining to the practice of psychology. 

 
The board found after an investigation that Maggard rendered a formal, 

professional opinion about a minor child without direct and substantial 
professional contact with or a formal assessment of that child; it suspended his 
license for one year, with the suspension stayed while he practiced psychology 
under the board's supervision. 

 
After appeals to a circuit court and the Court of Appeals failed, Maggard 

appealed again. He contended that because his treatment and evaluation of the 
patient were within the context of a judicial proceeding, he was not engaged in 
the "practice of psychology," and he was entitled to absolute immunity and to a 
jury trial and discovery. 

 
The court said discovery should be somewhat limited, but "the limitations on 

fishing expeditions relate only to discovery being conducted in bad faith or in 
such a manner to needlessly annoy, embarrass, or oppress the person subject to 
the inquiry." 

 
In this case, it concluded, some of  Maggard's claims of fraud and misconduct 

are confusing, and it is unclear whether some of the alleged conduct would 
actually rise to the level of fraud or misconduct. 

 
 However, the court was troubled by claims of concealment of ex parte 

knowledge and lack of truthfulness on voir dire, and the hearing panel's lack of 
independence of the board. Remanding the case to the circuit court, it said 
Maggard was entitled to discovery on his claims of fraud and misconduct.  

 
No immunity for board, but no relief for patient's widow, court finds 

 
The Montana medical board is not entitled to quasi-judicial immunity for 

granting a medical license to a physician whose license had been revoked 
elsewhere and who was accused of negligence in the case of a patient who 

Issue:    Alleged prosecu-
torial misconduct 
 

Issue:    Negligent licensing 
and duty of care 
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died, the Supreme Court of Montana ruled October 6 (Doris Nelson v. State of 
Montana). 

However, the court rejected the suit of a widow who alleged that the state 
owed a "duty of care" to her husband, because the medical licensing statute 
speaks in terms of protecting the entire public via licensing of health care 
providers. Nothing in state law supports a legislative intent to protect a specific 
class of persons form a particular type of harm, the court found. 

 
There were two questions in the case, the court said: whether the Board of 

Medical Examiners is entitled to quasi-judicial immunity for granting a license to a 
physician who had been disciplined  in other states, and whether the state owed 
a duty of care to Emil J. Nelson, the patient. 

 
The physician, Thomas Stephenson, applied for a Montana medical license in 

1995. He had practiced as a cosmetic surgeon for 20 years in California but his 
license was revoked in 1994, with revocation stayed pending his completion of 10 
years' probation with conditions. 

 
 The charges against him included fraudulent insurance claims, gross 

negligence in treating patients, dishonesty, and corruption in treating patients, 
and his application revealed alcohol abuse, Demerol addiction, 11 malpractice 
suits, and bankruptcy. His Florida license had also been suspended. 

 
After several meetings and discussions, the board issued Stephenson, who 

was already working for the Fort Belknap Indian Health Hospital in Montana, a 
temporary license in 1997. It gave him a full, unrestricted, and permanent license 
in 1999. 

 
 In that year, Stephenson conducted a routine physical examination of Emil 

Nelson, discovering a possible abdominal aneurysm. He stated in the medical 
chart that Nelson would return the following week for an x-ray. But Nelson 
suffered an abdominal aneurysm rupture six days later and died as a result. 

 
When the widow sued the state, along with the county and Stephenson, the 

district court granted the state's motion for summary judgment, and Doris Nelson 
appealed.   

 
She argued that the board was not adjudicating a controversy but performing 

ministerial and administrative functions in investigating Stephenson and granting 
him a license; the board contended that its background investigation and the 
entire three-year process before it issued an unrestricted license was a 
"controversy" between the board and Stephenson. She also argued that the state 
had a "duty of care" to Jack Nelson. 

 
 The Montana Supreme Court ruled that the board was not entitled to quasi-

judicial immunity in this case.  But the state did not have a duty to care 
specifically to Emil Nelson,  so the court upheld the district court in granting 
summary judgment to the state.  

 
Dissents filed  There were three justices who dissented with the court on the 

issue of "duty of care," with two contending that a "public duty" did exist because 
there was a special relationship between Jack Nelson and the Board. "The state 
owed a duty to Jack, not to insure against specific instances of malpractice, but 
to investigate applicants and license only qualified, competent physicians from he 
might seek care for his health needs," they said in a dissenting opinion.    

 
In another dissent, a justice wrote, "Since the medical licensing statutes 

protect everybody, they protect nobody. That in a nutshell, is the application of 
the public duty doctrine to the facts of this case... The legislature enacted these 
laws to prevent the harm that foreseeably would occur if physicians like Dr. 
Stephenson were allowed to practice medicine in Montana… The board has a 
statutory duty to do what is uniquely within its power to do—to make sure that a 
physician with a track record like Dr. Stephenson's is not licensed and loosed 
upon innocent, unsuspecting, sick Montanans to perpetrate in this state the same 
sort of misconduct for which he was revoked, suspended, and severely 
disciplined in two other states." 
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 The public duty doctrine, said this justice, is antiquated and should be 
consigned to the dustbin of history. "I simply cannot agree that a judicially 
created, medieval throwback to the common law can be used to deprive Doris 
Nelson and Jack's estate of their right to a just remedy for which they are lawfully 
entitled. The board should be held liable for its negligence and misfeasance in 
licensing Dr. Stephenson. The board should be held accountable for violating the 
law. The King can do wrong. [But] in this case, the King did."  

 
Partial licensing exemption unconstitutional for contradictory rationales, court finds 

 
California's requirement that pest controllers be licensed by its Structural 

Pest Control Board, whether or not they use pesticide-based methods, is 
rationally related to a legitimate government purpose, but its exemption for 
controllers of some types of vertebrate pests, but not others, is irrational and 
unconstitutional, the U.S. Court of Appeals for the Ninth Circuit ruled October 

22 (Alan Merrifield v. Bill Lockyer et al.) 
 
Agreeing in part with a challenge by Alan Merrifield, owner of a company 

called Urban Wildlife Management Inc., the court reversed a federal district court 
that had granted summary judgment to the state.  

 
Merrifield engages in non-pesticide animal damage prevention and bird 

control, which includes installing spikes, screens, and other 
mechanical devices in or on buildings and other structures so as 
to remove vertebrate pests such as skunks, raccoons, squirrels, 
rats, pigeons starlings, or bats, or to keep them away from 
structures. 

 
After his bid on a government birdproofing project was 

rejected in 2007 because he was not licensed, Merrifield filed suit 
against the board and five officials, arguing  that he should be 
exempt from the licensing requirements because he does not use 
pesticides. He sought a permanent, prospective injunction against 
the licensing requirements. 

 
In 1995, California expressly exempted from the Branch II 

license requirement "persons engaged in the live capture and 
removal or exclusion of vertebrate pests, bees, or wasps from a 
structure without the use of pesticides." However, it defined 
vertebrate pests as not including mice, rats, or pigeons. 
 

The court rejected Merrifield's contention that training requirements for 
structural pest  controllers are almost entirely geared to pesticide application. But 
it said his challenge to the requirement of a 70 percent score on the licensing 
exam "requires careful analysis."  

 
Merrifield submitted a sample licensing examination in which, he asserted, 

184 of the 200 questions were entirely irrelevant to what he does.  Based on its 
own review of the test, however, the court said it found many more questions 
directly related to Merriield's line of work.  

 
However, the court sided with Merrifield on the 1995 law's specific exemption 

of mice, rats, and pigeons from the category of vertebrate pests.  Peculiarly, this 
resulted in non-pesticide pest controllers  who are most likely to interact with 
pesticides being exempted, while those least likely to interact with pesticides 
must remain part of the licensing scheme, the court noted.  

 
 "We cannot simultaneously uphold the licensing requirement under due 

process based on one rationale, then uphold Merrifield's exclusion from the 
exemption based on a completely contradictory rationale."  

 
Ruling that the license exemption's specific exclusion of mice, rats, and 

pigeons Is unconstitutional,  the court reversed the district court's summary 
judgment in favor of the state and ordered a judgment for Merrifield. 

 
 

Discipline faulted for failure to hear expert witnesses on unprofessional conduct  

Merrifield cited two recent cases that 
struck down licensing schemes to establish 
his due process and equal protection claims. 
One was Cornwell v. Hamilton, 80 F. 
Supp.2d 1101 (S.D. Cal. 1999), in which the 
court decided that an African hair braider 
should be permitted to braid hair without 
fulfiling California's cosmetology licensing 
requirements.The other was Craigmiles v. 
Giles, 312 F.3d 220 (6th Cir. 2002), in which 
the court found that inclusion of casket 
merchants within the licensing requirement 
for funeral directors violated equal protection 
and due process. 

 
 

Issue:    Constitutionality of 
licensing exemptions 
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A doctor's probation was partly reversed because the state medical board 

failed to hear expert witnesses on the charges of unprofessional conduct, in 
an October 21 ruling by the Court of Appeals of Missouri, Western District 
(Faisal J. Albanna v. State Board of Registration for the Healing Arts).  

 
The case involved a neurosurgeon licensed in Missouri since 1987.   The 

board filed a complaint against Albanna and an administrative hearing committee 
found that with respect to two patients, Albanna had engaged in unprofessional 
conduct, repeated negligence, and conduct that might be harmful to the health of 
a patient. In one case the treatment demonstrated incompetence, the committee 
found.   

 
The board placed Albanna on probation for five years, and imposed the 

requirement that his patients fill out an expanded informed consent form and 
obtain a second opinion from a board-certified neurosurgeon before certain types 
of surgery are performed. 

 
A circuit court reversed the board's decision to impose discipline, and the 

Court of Appeals partly reversed, partly affirmed, and remanded the case to the 
board.  

 
In the treatment of one patient, S.W., the AHC concluded that Albanna  had 

performed an inappropriate operation and failed to correctly carry out follow-up 
care. Albanna claimed on appeal that the board applied an erroneous legal 
standard and presented no evidence of common opinion or judgment that his 
conduct was unprofessional or that he was incompetent. The court agreed with 
this point and reversed the judgment of the AHC regarding unprofessional 
conduct and incompetence. 

 
Albanna also contended that the board failed to meet its burden because no 

"but for" causation was established and no evidence was raised to support the 
conclusion that his conduct was harmful. The court denied this point and all of 
Albanna's other challenges of his discipline. It sent the case back to the board for 
reconsideration of the discipline in light of the judgments it had reversed. 

Court affirms license annulment over misrepresented experience 
 

A land surveyor's New York license was properly annulled after the Board 
of Regents determined that he had fraudulently obtained it by misrepresenting 
the nature and extent of his surveying experience, the Supreme Court of New 
York, Appellate Division, ruled October 30 (In the Matter of Thomas Ahneman 
v. Board of Regents of the University of the State of New York). 
 
As part of the land surveyor licensing requirements, Thomas Ahneman 

solicited a licensed land surveyor to endorse his Report of Professional 
Experience at his former employer. However, the partner in charge of surveying 
at that firm testified that Ahneman had not actually performed the required 
surveying work.  

 
The court said there was substantial evidence to support the determination of 

professional misconduct made by the Board of Regents of the University of the 
State of New York, the educational system that governs professions in the state. 

 
 
Denial of license to "ranting and raving" candidate justified, court finds 

 
An applicant who was denied admission to the bar because of moral 

character issues showed that he lacked the necessary qualifications to 
practice law, the Supreme Judicial Court of Massachusetts held October 20 
(Louis J. Desy  Jr. v. Board of Bar Examiners). 

 
The candidate, Louis J. Desy Jr., applied to the state bar and passed the bar 

exam in in February 2005, but a member of the bar had submitted a complaint 
raising concerns about Desy's character and fitness. The Board of Bar 
Examiners conducted a hearing and found Desy was not qualified to be admitted.  

 

Issue:    Parameters of  
"good moral character" 
 

Issue:    Misrepresentations 
on license applications 
 

Issue:    Due process in 
disciplinary proceedings 
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Among several incidents cited by the board was a situation in which Desy 
tried to collect on a debt owed to him by a series of false pretenses and threats. 
When questioned, he responded evasively that he did not remember exactly 
what he had written but acknowledged that he did "rant and rave." 

 
The character witnesses Desy brought to his board hearing were friends or 

family members whose testimony was "brief and entirely conclusory," the court 
noted. "The board found the absence of helpful testimony in support of Desy's 
character to be the most striking aspect of the hearing.'" 

 
Desy's conduct, the court found, particularly the threatening and harassing e-

mail messages, "strongly suggests dishonesty, poor judgment, and a willingness 
to misuse the judicial process. Further, Desy has shown a  lack of candor in 
these proceedings…His answers to questions about his background have been 
defensive and perfunctory—in effect, a failure to answer." Rejecting Desy's 
appeal, the court said "we are left with grave doubt about Desy's present 
character and fitness to practice law."  

 
Physician appeals discipline for use of medication 

 
A physician's appeal of discipline imposed on her for behavior related to her 

use of the corticosteroid Prednisone should be allowed to proceed on some 
grounds, but certain grounds are rejected, the U.S. District Court for the District of 
Oregon decided October 20 (Susan Theresa Haney v. Oregon Board of Medical 
Examiners) 

The case involved physician Susan Theresa Haney, who began experiencing 
problems related to her chronic asthma in March 2006 and began treating it with 
Prednisone, which can cause side effects such as hypomania. 

 
Because of her symptoms, she and her employer discussed obtaining the 

authority of the medical board to return to work. When Haney requested that the 
medical board open a formal investigation, she was advised she could not return 
to work until authorized to do so by the board. 

 
In her brief to the court, Haney claimed that as a result of the investigation, 

and the fact that she had been rendered unemployable while it continued, she 
was "coerced" into participating in a chemical dependency program and agreed 
to be monitored for substance abuse. 

 
 Beginning in April 2006, she repeatedly protested the board's conduct in 

monitoring her, allegedly committing invasions of her privacy, and treating her 
differently from other similarly situated physicians. She alleged that in July 2006 
the board forced her to accept a corrective action order or face revocation or 
suspension of her license. 

 
The order was publicized in the board's quarterly newsletter in September 

2006 and made available online for public access. Haney filed a formal request 
that the CAO be removed from the board's website and that it be converted to a 
confidential order for evaluation, and that she be allowed to terminate her 
participation in the chemical dependency program.  

 
She petitioned the Multnomah County Circuit Court for review of the modified 

2007 CAO and filed a complaint for damages against the board. The board 
removed the action to federal court and moved to dismiss Haney's claims. 

 
The federal court said some of Haney's arguments were meritorious, and 

some of the board's arguments for dismissal had merit. The board described the 
2006 CAO as arising from a contested case proceeding, an alternative to a 
proceeding in which the board could have suspended or revoked Haney's 
license. Such an "Informal disposition of a contested case" is not subject to 
judicial review, the board argued.  
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The court disagreed. Because Haney did not have a meaningful opportunity 
to respond and present evidence and argument on all issues, it said, these 
grounds for dismissal of her petition were rejected. Haney was given leave to 
amend her complaint and re-assert her petition for review. Her state law tort 
claims were similarly dismissed.  

 
The court reminded Haney that a claim for invasion of privacy/public 

disclosure of private facts requires the plaintiff to plead that the facts disclosed 
were private facts, the defendant disclosed them to the public generally or to a 
large number of persons, and the disclosure was in a form of publicity of a highly 
objectionable kind—otherwise there would be no liability.  

 
"Similarly," the court said, "the merits underlying [Haney's] claim for invasion 

of privacy by 'false light' should be evaluated" in accordance with case law. The 
Oregon Supreme Court has held that there is liability if the false light in which the 
plaintiff is placed would be highly offensive to a reasonable person, and the actor 
had knowledge of or acted in reckless disregard as to the falsity of the publicized 
matter. With these provisos, the court gave Haney a deadline to file an amended 
complaint.  

 

T es ting 
 

Positioning policeman behind test-taker is grounds for constitutional complaint 
 

A test-taker may proceed with a suit against the California contractors 
board to prevent the board from placing a police officer behind him when he 
retakes the licensing exam for contractors, the U.S District Court for the 
Central District of California ruled October 6 (Bassel Jelahej v. James Miller, 
et al.). 
 
In the case, Bassel Jelahej, a former journeyman carpenter, sued the 

California Contractors State License Board and its directors for its treatment of 
him after he had failed the licensing exam several times. 

 
In November 2005, Jelahej took the licensing exam and failed it. He returned 

numerous times over the next year to retake the test and was able to pass the 
legal section of it but not the trade portion. He filed a Request for Examination 
Appeal with the board and complained that some of the questions were out of 
date. But after reviewing his exam, the board refused to alter his score. 

 
According to the court, "frustrated by his financial situation and the lack of 

attention from the CSLB, Jelahej left a 'non-threatening' message with a staff 
member at CSLB. The complaint stated that after Jelahej left  a message with 
CSLB staff, the board classified him as suicidal and a potential danger to others 
Beginning in October 2006, the board allegedly placed a California Highway 
Patrol officer behind Jelahej whenever he took the contractors' licensing exam." 

  
. The court said "although it may ultimately be determined that [the board]s 

actions violated Jelahej's rights, the board members.. could have reasonably 
believed that it was lawful to have a CHP officer present during the exam" in 
order to ensure everyone's safety. 

 
The court rejected Jelahej's suit for monetary damages against the board and 

his request for the board to order CSLB  to reverse its past judgment on his test.  
But it did not reject his request for an injunction.  

 
Jelahej "asks the court for a prohibitory injunction enjoining [the board] from 

'singling him out from other test takers and requiring that  a peace officer be 
stationed behind or near him during the examination process.'" This relief seeks 
to enjoin future violations of Jelahej's rights, the court said.  

 

Issue:    Alleged unequal 
treatment of candidate 
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The court said Jelahej had "adequately pled" that the board deprived him of a 
protected liberty interest. "Plaintiff alleges that defendants treated him differently 
from other examinees by placing a CHP officer behind him during the licensing 
exmaination, which made it impossible for him to concentrate during the exam," 
and that they did so in order " to intimidate Plaintiff so that he would not pass the 
Contractors license exam or so that he would give up and not try to pass the 
examination any more." 

 
More stringent test requirement upheld 

 
A university that changed requirements for graduation from its osteopathic 

medicine program to include passage of a comprehensive exam was within its 
rights to make the change during a student's enrollment, the Court of Appeal 
of Florida, Fourth District, ruled October 1 (Massood Jallali v. Nova 

Southeastern University Inc.) 
 
Reversing a circuit court jury which had awarded $819,000 to the student, 

Massood Jallali, the court said that the university "acted within its broad 
discretion when it exercised its academic judgment to modify the requirements 
for the subject degree and the student had adequate notice." 

 
In the case, Massood Jallali matriculated at Nova Southeastern University in 

1998 with an expected graduation date of May 2002. At that time, the graduation 
requirements included passing the Comlex Level I exam (general knowledge), 
and taking the Comlex Level II exam, a problem-based clinical assessment, 
within six years of matriculation, although passage of the test was not required.  
(In most states, licensure requirements include passing the national board 
examinations, Comlex Levels I, II, and III). 

 
The university changed graduation requirements to mandate passage of both 

exams within six years of matriculation, with application to the class of 2003 and 
thereafter. But Jallali had failed several first year courses, so his expected 
graduation date changed from 2002 to 2003.  In 2004 he passed the Comlex 
Level I exam on his sixth attempt, then took the Level II exam, failed  it three 
times, and was dismissed from the program. 

 
Jallali filed suit against Nova Southeastern University for breach of an implied 

contract. Alleging that he had satisfied the conditions for graduation from the 
program but the university refused to confer a degree on him, Jallali sought 
reimbursement for $250,000 in tuition costs, lost earnings while in school of 
$836,869, and lost future earnings of $6,900,000. The jury returned a verdict for 
$819,000. 

 
The circuit court erred in denying Nova's motion for directed verdict, the 

appeals court held. In Jallali's contractual relationship with Nova, "there is an 
implied condition that the student knows and will conform to the rules and 
regulations of the institution,"  and the university has the right to change 
academic degree requirements if such changes are not arbitrary or capricious.  

 
 

Candidate challenge of certifier refusal to provide accommodations goes forward 
 

An osteopath who failed a board exam to become a board-certified 
surgeon  won a partial victory in  a federal case in which she alleged she was 
discriminated against because she was not provided reasonable 
accommodations for her disabilities. 

 
In the case, Karen Barbosa v. American Osteopathic Board of Surgery,  the 

U.S. District Court for the Southern District of Ohio granted partial summary 
judgment to the defendants, the American Osteopathic Board of Surgery and its 
Bureau of Osteopathic Specialties. 

 
 Barbosa's claims under Title I and Title II of the Americans with Disabilities 

Act were dismissed in the September 22 ruling, but her remaining claims under 
Title III of the ADA, which covers business and non profit service providers that 
are public accommodations, remain viable. 

 

Issue:    Testing accommo-
idations under ADA 
 

Issue:    Authority to add 
exam requirements 
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Barbosa contended she is disabled and has been diagnosed with dyslexia, 
abnormal auditory perception, impairment of auditory discrimination, and 
abnormal auditory processing.  The board and the bureau, she claimed, 
discriminated against her and continue to retaliate against her because they did 
not provide her reasonable accommodations during her oral board examinations 
on September 13, 2006. 

 
Barbosa provided notice of her disability in advance of the testing date, 

indicating that she needed a private room and extra time to complete the 
examination, but her request was denied. 

 
In addition, Barbosa alleged, the board further discriminated against her on 

examination day. "After taking a break to use the restroom, the plaintiff was 
locked out of the testing room and therefore arrived late to several of the 
questions. This happened in spite of Defendant AOBS's alleged policy that 
everyone who used the bathroom was to be escorted," the court said. Barbosa 
claimed that she failed the exam as a result of both incidents.  

 
The retaliation, she contended, consisted of failure to respond to 

communications, hostility towards her during the exam, discriminatory grading of 
the exam, refusing to allow her to have legal representation during appeal, and 
refusing to commit to whether she could have reasonable accommodations for 
future exams. 

 
In granting summary judgment to the certifying board, the court noted that it is 

a private, non-public entity, has never been a state agency or governed by a 
state agency, has never received federal financial assistance, and has never 
employed Barbosa, nor has Barbosa ever sought employment with the board. 

 
"It does not appear that the plaintiff will ever be able to present evidence to 

create a genuine issue of material fact as to her claims under Title I or Title II of 
the ADA," the court stated.  It referred the case to the United States Magistrate 
Judge for pre-trial management on the remaining claims. 
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