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Discipl ine  
 

States hit "Reset" on licensing  
boards' complaint-handling 
 

Two new laws addressing 
complainant rights in Texas and 
Washington take opposite tacks: 

One law is likely to provide more protection to licensees, while the other 
could expand complainants' access to information. But in adopting the 
laws, both states have responded to lawsuits or highly publicized 
discipline cases by taking unconventional, if not radical, approaches to 
regulating boards' handling of complaints.  

 
The Texas law (HB 608), which took effect in September 2011, places 

a complete ban on anonymous complaints to the Board of Medical Exami-
ners, and also eliminates confidential complaints unless they are filed by a 
patient or patient relative. A statute of limitations of seven years to file a 
complaint is added, along with a prohibition of board member conflicts of 
interest, the right to a jury trial in cases of revocation, and other provisions.  
 

A group called Texans for Patients' and Physicians' Rights took credit 
for promoting the bill and linked it to a federal lawsuit in progress against 
the state medical board, filed by the Association of American Physicians 
and Surgeons (AAPS). AAPS charges that the medical board has violated 
physicians' constitutional rights by, among other things, "manipulation of 
anonymous complaints." The ban on anonymous complaints is "an 
important reform," said state Rep. Charles Schwernter, an orthopedic 
surgeon who authored the bill.  

 
In Washington state, a patient death three years ago led the patient's 

daughter and son-in-law to file a complaint alleging the doctor had violated 
professional standards. After the case was closed without the medical 
board's taking any action, and the couple could not get detailed 
explanation from the board, they appealed to a lawmaker, state Rep. 
Maralyn Chase, to propose legislation enhancing complainant rights.  

 
The resulting bill, HB 1493, was signed last April and took effect in July 

2011. The measure means that all health professions boards will have to 
start following extensive requirements to keep complainants in the loop as 
an investigation progresses—including allowing them to submit

Issue:  Complainant rights 
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impact statements and to receive a copy of the disciplinary file after they complain 
about a licensee. 

 
Some commentators have downplayed the potential impact of the Texas ban 

on anonymous complaints because the board already receives very few. In 2010, 
there were 275 anonymous complaints out of 6,849 total—about 4%. But 
according to Alex Winslow, executive director of the public interest organization 
Texas Watch, a recent legal case involving two nurses in West Texas showed that 
retaliation against complainants is a real risk.  

 
The nurses were fired after Winkler County Memorial Hospital officials learned 

they had filed an anonymous complaint with the medical board about a doctor at 
the hospital. Nurses "often have a professional stake in making sure that patients 
are served and protected, but they are in positions where allegedly offending 
doctors could put them in professional peril." 

 
Barring anonymity can aggravate this situation, Winslow believes. "The 

medical board oftentimes knows who filed a complaint, but is supposed to 
maintain the anonymity of the complainant in order to protect their interests. We 
want to eliminate or at least mitigate any exposure people would have to 
retaliation," said Winslow. "Our primary concern with the ban on anonymous 
complaints is that this will have a chilling effect; it could cause individuals who 
have knowledge of potential harm not to file complaints." 

 
While declining to comment on the specific case that sparked the Washington 

complainant rights bill, an investigator for the Washington medical board told PLR 
that the board already did take several steps to keep complainants informed, and 
he did not think the law would have a significant impact. But under the new law, 
now all health licensing boards will be required to: 

 
• Allow the person submitting a complaint to have an opportunity to be heard 

through an oral or written impact statement about the effect of the person's injury 
and on a recommended sanction, before any final decision on any disciplinary 
proceeding. 

 
• Inform the complainant in writing of the final disposition of the complaint or 

report, and  
 
• Allow complainants to make a one-time request for a reconsideration of the 

closure of the complaint, based on new information relating to it, within 30 days of 
receiving notice of the final disposition. 

 

Medical board must accept ALJ's findings of fact & conclusions of law 
 

As of September 2011, the Texas Board of Medical Examiners may no longer go its own way on contested cases. 
In addition to eliminating anonymous complaints, HB 680 mandates that the state medical board must dispose of 
contested cases by issuing a final order based on the findings of fact and conclusions of law of an administrative law 
judge at the State Office of Administrative Hearings. 

 
 Texas Governor Rick Perry signed the bill June 17, 2011, but expressed concern about this particular provision. 

"This provision weakens the board's authority to oversee physicians and vests that authority instead in the ALJ.  The 
responsibility for deciding whether a physician has violated a standard of conduct should belong to the multi-member 
board, not to a single ALJ," he said in a statement accompanying his signing. 

 
"ALJs serve the important role of providing an independent forum for conducting adjudicative hearings to determine 

the facts, but their role is to assist agencies in reaching proper decisions, not to supplant them or relieve them of that 
duty," Perry added. 
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Were board members biased in disciplining a competitor?  
 

A veterinarian who was sanctioned for improperly prescribing medications 
to farms without physically examining any animals did not have evidence that 
members of the Tennessee veterinary board were biased against him, the 
Court of Appeals of Tennessee, at Nashville, held October 21 (Kevin Cox v. 

Tennessee Veterinary Medical Examiners). 
 
In the case, veterinarian Kevin Cox was charged in 2005 with violating six 

violations of rules or laws governing veterinarians based on a visit he made to a 
particular farm. The charges were filed by another veterinarian who learned that 

Cox had prescribed medications for the animals at the farm without 
examining any animals or the herd and "without taking other steps to 
create a proper veterinarian-patient-client relationship." 

 
At a hearing on the charges, experts on both sides testified as to 

whether veterinarians are required to physically examine the animals 
and provide follow-up care more than bi-annually, and whether Cox had 
followed proper ethical guidelines. The board found in January 2007 that 
Cox had violated all six of the rules and regulations cited in the charges, 
fined him $6,000 plus costs, and put him on probation for three years. 

 
When Cox appealed, he challenged the evidence standard applied, 

and whether due process was followed, but a chancery court and now 
the state Court of Appeals affirmed the discipline. Specifically on the 
allegation that the board's large animal veterinarians were biased 
against him because they are competitors, the appeals court said this 
argument was untimely because he did not petition to disqualify the 
board members in question before the contested hearing (although two 
other board members did recuse themselves). 

 
Even if the bias argument had been properly introduced, the court said, "More 

than base allegations are needed to overcome the presumption that board 
members perform their duties in good faith."  

 

Settlement is a disciplinary procedure, court confirms 
 

The state medical board's refusal to license a doctor, based on a 
settlement made with another stateʼs board to avoid formal discipline in 
that state, was valid, the Appellate Court of Illinois, First District, held 
November 2 (Robert C. Gross v. The Department of Financial and 

Professional Regulation). 
 
After the Colorado medical board informed the doctor in the case, Robert 

Gross, of professional allegations against him, Gross elected to enter into a 
settlement with the board rather than fight the charges. This resulted in the 
voluntary placement of Grossʼs Colorado license into inactive status and an 
agreement that he would never apply for its reinstatement. 

 
When Gross petitioned the Illinois Department of Professional Regulation to 

renew a lapsed license he had once maintained in the state, the Department 
refused, citing the Colorado settlement. 

 
In his appeal, Gross primarily argued that, because the settlement in Colorado 

precluded that stateʼs board from authorizing a hearing panel to issue a decision in 

Some of the board members 
expressed grave concerns over the 
possibility of over-prescribing certain 
medications in dairy cattle, which could 
affect public health and welfare, the court 
noted. 

Experts in the case testified that 
Cox's practice of looking over a herd 
without examining the animals "was not 
enough to gain a sufficient knowledge of 
the animals in order to prescribe 
medications." Even Cox's own expert 
testified that he would prescribe without 
an examination only if he was very 
familiar with the farm and that the level of 
involvement Cox had with his patients, 
as reflected in his records, was below the 
standard of care.  

 

Issue:  Role of disciplinary actions 
in civil and criminal cases 

 

Issue:  Establishing bias on 
part of board member 
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the case, the settlement could not be considered a disciplinary action from another 
state, which would give the Illinois regulators the power to refuse him licensure. 

 
The court disagreed. In his written opinion for the court, Judge P. Scott Neville 

noted that, whether or not the charges had a formal hearing, because the 
Colorado settlement was still a modification of Grossʼs ability to practice, the 
Colorado board itself recognized the action as disciplinary, and because the 
settlement was reported to the National Practitioners Databank, the settlement 
was a disciplinary action for the purpose of Illinois statutes. 

 
Board properly established level of l icensee's impairment  

 
The Ohio medical board properly disapproved of the recommendation of 

a hearing examiner to dismiss allegations against a physician suspected of 
excessive use of alcohol, the Court of Appeals of Ohio, Tenth Appellate 
District, held June 28, 2011.  

 
In the case (Jack D. Bennett v. State Medical Board of Ohio), physician Jack 

D. Bennett was appealing the board's order indefinitely suspending his license to 
practice medicine in Ohio without conditions for reinstatement or restoration.  

 
The disciplinary order stemmed from Bennett's 2007 arrest and charges of 

operating a motor vehicle while under the influence ("OMVI"), leaving the scene of 
an accident, failing to control his vehicle, a report that Bennett was intoxicated and 
behaving erratically, and indication that a urine specimen Bennett supplied upon 
request of a board investigator had been diluted. 

 
Following a board-ordered evaluation 

which recommended that Bennett 
undergo inpatient treatment for alcohol 
abuse, Bennett denied he was impaired 
and did not undergo treatment.  

 
In 2009, following a hearing, a 

hearing examiner recommended the 
charges against Bennett be dismissed. 
She stated that Bennett had 
convincingly demonstrated that the 
board-ordered evaluation was not 
perfect, and that it did not constitute 
substantial evidence to support a finding 
of impairment. "Although Bennett has 
been intoxicated, she added, "the 
evidence presented is not sufficient "to 
find that he is impaired in his ability to 
practice medicine and surgery." The 
board, however, voted to indefinitely 
suspend Bennett's license. 

 
Bennett challenged the disciplinary 

decision, contending that the record 
does not contain reasons for the board's 
modification of the hearing examiner's 
recommendation. However, the appeals 
court agreed with the trial court that 

Labeling a licensee "impaired" 
 
The minutes from the board's June 10, 2009 meeting described 

comments by board members, before they voted unanimously, with two 
abstentions, to impose an indefinite suspension on Bennett. 

 
One member said, when she looks at this physician and she looks at 

other physicians with whom she deals on a regular basis, "The police have 
not been to their houses. They have not been caught in altercations with 
alcohol on their breath, or anything like that." 

 
"Over the years when the board takes a look at the behavior of 

physicians who are ultimately diagnosed as impaired, they demonstrate the 
same type of behavior as [Bennett]; i.e. very risky behavior," another board 
member stated. "This is risky behavior on the part of any person, but 
especially in terms of a professional. Drinking and driving is absolutely 
inappropriate. If physicians don't know the difference, the impairment that it 
causes in your mind, the lack of neurologic control and so forth … I don't 
know who else should….[Bennett] is someone who could go out tomorrow, 
get a job and care for patients. He could get in his car, he could drink, he 
could kill someone." 

 
A third board member seconded the motion to suspend Bennett's 

license and on the subject of whether Bennett was impaired, commented 
that, "If it walks like a duck, quacks like a duck, and swims like a duck, it's 
probably a duck." 

 

Issue:  Defining and determining 
level of impairment 
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impairment was evidenced in three incidents in which police stopped or contacted 
Bennett after he had been drinking, including two driving incidents, plus 
statements showing habitual or excessive use of alcohol.  

 
Affirming the board's discipline, the court noted too that evidence of patient 

harm is not required before the board is permitted to take action against  a 
physician. "Instead, it is within the board's province to consider the issue of 
impairment even in the absence of a specific incident of patient harm." 

 
Sanction for failing to report child abuse overturned 
 

A nurse who failed to report allegations of sexual abuse against a child had 
her license improperly suspended by the state nursing board, the Superior Court 
of Delaware ruled November 17. In the case, Michelle Bice Gillespie v. Delaware 
Board of the Nursing, the nurse had not been acting within the scope of her 

profession when she learned of the abuse, the court said.  
 
The ruling comes in the aftermath of the scandal involving Earl Bradley, a 

Delaware pediatrician accused of abusing more than 100 children, whose long-
term ability to commit abuse was seen as a failure of the stateʼs regulatory regime. 

 
The nurse at the center of the case, Michelle Gillespie, learned from a family 

member that her young grandson had sexually abused another child. Although 
Gillespie appears to have discussed the incident with both parents of the child, 
she did not report the incident to any authority. 

 
Nurses and other medical professionals in Delaware are required, by statute, 

to report child abuse. Consequently, the Delaware Board of Nursing brought a 
complaint against Gillespie, charging that her failure to report the abuse was a 
statutory violation and an instance of unprofessional conduct. Eventually, the 
board imposed a two-year suspension on Gillespieʼs license and she appealed. 

 
On appeal, Gillespie argued that, because her knowledge and decision not to 

report the child abuse occurred outside of her role as a nurse, she did not violate 
the reporting statute and thus could not be disciplined for unprofessional conduct. 

 
The court agreed. Judge Robert Young, in his opinion in the case, explained 

that because Gillespie “was acting within the scope of her role as a grandmother,” 
and not within the scope of her employment as a nurse, Delawareʼs reporting 
statute did not apply. “Since the distinguishing feature of a mandatory report is 
occupation,” Young wrote, “it is reasonable to conclude that reporting is intended 
to be required only within the scope of that profession.” 

 
Young acknowledged the Bradley scandal, writing that the atmosphere for 

child-abuse cases was “toxic.” “Perhaps,” he noted, “that makes any analysis of 
any case even marginally related to such an allegation even more delicate, and 
even more precisely constrained to its specific, individual facts.” 

 

Board has power to revoke l icenses,  court says in forgery case 
 

A teacher who forged a teaching certificate and lied about his education lost a 
detailed challenge of the authority of the Ohio Board of Education, when the 
Court of Appeals of Ohio, Sixth Appellate District, ruled December 16 that yes, 
the board does have the power to revoke teaching licenses (Benjamin J. Haynam 

v. Ohio State Board of Education). 

Issue: Scope of board's 
disciplinary authority 

 

Issue:  Actions within the 
scope of one's profession 
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Benjamin Haynam, the fraudulent would-be teacher whose discipline was the 
subject of the ruling, seems to have a proclivity for fraud. Having dropped out of 
Kent State College with a 1.91 grade point average in 2006, Haynam successfully 
fooled his family into thinking he graduated cum laude in 2008, even going so far 
as to rent a cap and gown and send an email to his family from a fictitious 
university official apologizing for leaving Haynamʼs name off the graduate list. 

 
Through the use of a fraudulent resume, Haynam then managed to obtain a 

position as a substitute teacher with Sylvania City Schools in late 2008. Although 
he never responded to requests to produce his credentials, school officials did not 
pursue the matter until June 2009, when Haynam was selected for a full-time 

position based on his positive performance as a substitute teacher. 
 
When questioned again about his credentials, Haynam forged an 

Ohio teaching license, then applied for a provisional license from the 
stateʼs Department of Education, falsifying his academic credentials 
and forging the signature of a Kent State official. School officials 
became suspicious and contacted the Department of Education, 
which led to the collapse of Haynamʼs story. Criminal convictions for 
felony forgery and record tampering followed, and the Department of 
Education moved to permanently deny Haynam licensure. 

 
Haynam appealed, arguing that the department acted outside its authority 

when it decided to permanently deny him a license. But the Court of Appeals 
rejected Haynamʼs arguments and upheld the permanent revocation. 

 
Haynamʼs first argument had been that the department did not have the ability 

to permanently deny licensure where it had been given discretion as to which type 
of discipline to impose. He based this argument on the differences between legis-
lation delegating discretionary discipline power to the department and legislation 
mandating that the department permanently revoke licenses for certain offenses. 

 
The court did not agree. Judge Steven Yarbrough, citing prior cases, wrote that 

“where the enabling statute gives the board the discretionary authority to sanction 
licensees and applicants, and also gives it the rule-making authority 'to carry out' 
those sanctions, the board may, by administrative rule, define both the meaning 
and scope ... of a particular sanction, unless the legislature has otherwise done so 
or has restricted that authority.” Although the legislation does not expressly confer 
on the department the power to permanently revoke licenses, “the permanent 
ineligibility components of [the administrative code created by the department] are 
merely incidental to the express authority already conferred in [the legislation] to 
refuse or revoke teaching licenses.” 

 
Haynam also argued that the department did not have the power to limit a 

different, future iteration of itself, with new members, from reconsidering Haynamʼs 
license. However, Yarbrough wrote, nothing in the boardʼs order forecloses a 
future board from adopting a new rule which would allow people in Haynamʼs 
situation from re-applying for a license. 

 
 

$200,000 in penalties & costs against revoked anabolic steroid doc upheld 
 

The Texas medical board's decision to revoke the license of a doctor 
who prescribed extensive anabolic steroids to patients was supported by 
substantial evidence, the Court of Appeals of Texas, Third District, held 
August 4. In the case of Scally v. Texas State Board of Medical 

The court rejected Haynam's argument 
that the decision by the board was ad hoc, 
arbitrary, without any standard, and 
unreasonable. Judge Yarbrough noted 
that because Haynamʼs actions involved 
acts of deception in securing a license, 
the departmentʼs decision could not be 
said to be arbitrary and was not subject to 
the second-guessing of the court. 

 

Issue:  Standards of evidence 
in disciplinary proceedings 
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Examiners, the court affirmed the disciplinary action and upheld the assessment of 
a $190,000 administrative penalty and $12,809 in transcription costs.  

 
The physician, Michael Scally, opened the Texas Longevity and Wellness 

Center in 1995, promising patients that "turning back the clock on the aging 
process is now possible." Among other charges, the court record shows that 
Scally would typically give his patients 400 to 600 mg of anabolic steroids per 
week, including testosterone and other pharmaceuticals.  

 
In 2003, the ALJ recommended, and the board agreed, that Scally's 

license should be revoked and penalties be charged. 
 
In his appeal, Scally tried to argue that his rights were violated 

because a substantial evidence standard was used in the decision to 
revoke his license and he did not have a jury trial. Rejecting this 
argument, the court noted that the required elements of due process— 
notice of hearing and an impartial fact finder—were satisfied at Scally's 
hearing, and that the lack of a bench or jury trial for revocation appeals 
is rationally related to the legitimate purposes of conserving judicial 
resources and delegating adjudication to a board with expert knowledge.  

 
Scally also contended that the judicial review process violated his 

right to equal protection by making "unreasoned distinctions" between 
attorney-license revocations and physician-license revocations, because 

attorneys may continue practicing while their revocation is appealed and because 
their charges are subjected to a higher "preponderance of the evidence" standard. 
But the court found this difference would not constitute a violation of equal 
protection guarantees, and in fact, stays pending appeal are only possible for 
attorneys who are suspended, not those who are disbarred. 

 

C o u r t  u p h o l d s  d i s c i p l i n e  i n i t i a t e d  f o u r  y e a r s  a f t e r  i n v e s t i g a t i o n  
 

The Pennsylvania state psychology board properly imposed discipline on a 
doctor for inappropriate behavior towards a patient even though the charges 
were not filed until four years after the initial investigation, the Commonwealth 
Court of Pennsylvania held December 29 (Joseph R. Howell v. Bureau of 
Professional and Occupational Affairs, State Board of Psychology).  
 
From 2001 to 2003, Joseph R. Howell, a psychologist licensed in 

Pennsylvania, treated a young woman for social phobia and disagreement issues. 
In December of 2003, the patient went to see Howell in his office, but instead of 
seeing her in his normal space, Howell took the woman to a different room with 
dim lighting. He then offered to buy his patient a drink, complimented her 
appearance, and, at the end of the visit, hugged and kissed her. 

 
In January 2004, the patient filed a complaint with the Pennsylvania Board of 

Psychology and the board began an investigation in March. A year later, the board 
requested Howellʼs treatment records for the patient, but Howell failed to provide 
any documentation except billing records and some correspondence. Two more 
years passed. In March 2007, the board filed a charge of failure to maintain proper 
records and, when Howell failed to respond, suspended his license in May of that 
year. Later, during a license reinstatement hearing, Howell explained that his 
records for the patient were unable to be retrieved because of a computer 
problem. The board accepted this explanation and lifted the suspension. 

 

Following an 11-day evidentiary 
hearing in 2002, an administrative law 
judge concluded that Scally breached 
the standard of care because he 
prescribed anabolic steroids (1) to 
healthy individuals, (2) for the purpose 
of bodybuilding, including (3) to a 
patient who exhibited signs of steroid 
abuse, and (4) to a patient who had an 
increased risk for prostate cancer. In 
addition, Scally committed 
unprofessional or dishonorable acts 
and failed to keep adequate medical 
records, the ALJ found. 

 

Issue:  Delay in commencing 
disciplinary proceedings 
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Then, in April of 2008, the board finally filed its charges related to Howellʼs 
conduct with his patient. In October, over Howellʼs objections that the delay in 
prosecution was unfair, the board sustained the charges and suspended Howellʼs 
license, also requiring him to take remedial training. Howell appealed the decision, 
and the case went to the Commonwealth Court. 

 
Before the court, Howell reiterated his claim that the four-year delay in the 

prosecution invalidated the discipline, even asking the court to create a rebuttable 
presumption that a delay of prosecution for more than two years unduly prejudices 
a license holder. However, Judge Renee Jubelirer, in her opinion for the court, 
noted that this proposition had already been dealt with by the Pennsylvania 
Supreme Court. That court, in an earlier case, stated that the creation of 
presumption of undue prejudice was, in effect, the creation of a statute of 
limitations and properly left to the legislature. 

 
The court rejected Howellʼs other claims, finding that the delay did not cause 

him any real prejudice and that the records were reasonably sought by the board. 
 

Law mandating revocation of l icense for battery conviction tested 
 

An Illinois doctor whose license was revoked by the stateʼs department of 
professional regulation after the passage of a bill mandating automatic 
revocation for health care professionals who have committed certain crimes, 
including battery of a patient in the course of treatment, lost in his initial attempt 

to stop the revocation through the court system, when a federal district court 
denied his request for a preliminary injunction on November 29 (Jayant C. 
Bhalerao v. Illinois Department of Financial and Professional Regulation). 

 
In 1999, Jayant Bhalerao, a physician licensed in Illinois since 1973, was 

accused by a patient of inappropriate touching. After a criminal trial in 2000, a jury 
convicted Bhalerao of a misdemeanor battery charge but acquitted him 
of a charge of sexual abuse, which Bhalerao did not appeal.  

 
In September of that year, the Illinois Department of Financial and 

Professional Regulation charged Bhalerao with unprofessional conduct, 
the results of which were an official reprimand against the doctor and 
the required used of a chaperone when examining female patients. 
Bhalerao has had no other discipline actions taken against him. 

 
In 2011, the Illinois legislature—partly in response to a series of 

articles that appeared in the Chicago Tribune about convicted sex 
offenders working as physicians—passed a law mandating permanent 
license revocations, without hearings, for health care professionals who 
were sex offenders or convicted of a forcible felony or of battery during 
patient care. Acting on these new directions, the department notified 
Bhalerao that it intended to revoked his license. 

 
Bhalerao responded by filing for a restraining order and seeking a 

preliminary injunction to prevent the revocation. He argued, primarily, 
that the new legislation, as applied to him, was a retroactive law and 
violated his right to due process, as well as constitutional prohibitions on 
ex post facto laws and double jeopardy. 

 
However, citing case law from immigration and sex-offender-registry contexts, 

the U.S. District Court for the Northern District of Illinois, Eastern Division, rejected 
Bhaleraoʼs arguments. “Here, even though the General Assembly clearly intended 

Issue:  Automatic revocation 
for criminal misconduct 

 

In Illinois, the license of a health care 
worker, as defined in the Health Care 
Worker Self-Referral Act, may be 
permanently revoked without a hearing 
under the following conditions. The 
person:  

(1) has been convicted of a criminal 
act that requires registration under the 
Sex Offender Registration Act;  

(2) has been convicted of a criminal 
battery against any patient in the course 
of patient care or treatment, including 
any offense based on sexual conduct or 
sexual penetration;  

(3) has been convicted of a forcible 
felony; or  

(4) is required as a part of a criminal 
sentence to register under the Sex 
Offender Registration Act . 

--Section 20 ILCS 2105/2105-165 of 
the Civil Administrative Code of Illinois 
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[the law] to be used to revoke health care licenses of individuals who had been 
convicted of certain offenses prior to the effective date of the new statute, it is not 
being applied retroactively as that term is understood in the case law,” wrote 
presiding Judge Robert Dow.  

 
The statute does not impose “new legal consequences” to “completed events,” 

which would trigger constitutional questions, Dow said, but instead only “looks 
prospectively at [Bhaleraoʼs] right to continue practicing medicine in the future.” 

 
Although the law at the time exposed him to the possibility of revocation, 

Bhalerao had also let the time to appeal his conviction lapse by the time the 
department had originally charged him with unprofessional conduct. In addition, 
because Bhalerao had pleaded not guilty in the criminal case and taken the 
charge to trial, there was little chance that his license was being revoked 
erroneously, in possible violation of his procedural due process rights. And, 
considering the totality of the circumstances, the license revocation could not be 
considered a criminal penalty and thus did not subject Bhalerao to double 
jeopardy for the earlier criminal charge. 

 
For his last claim, Bhalerao argued that the application of the new law violated 

the principle of res judicata because the department failed to revoke his license 
during the earlier proceedings, although that option was available at the time. 
However, Judge Dow wrote, the passage of the new law rendered the 
departmentʼs earlier decisions in the matter moot. “The General Assembly has 
altered the landscape, and, under the new regime, the IDFPR does not have the 
authority to refuse to enforce" the new law. 

 
Use of OSHA standards in discipline action invalid 
 

 The state dental board's practice of using and interpreting OSHA 
standards for the purpose of disciplining medical professionals is invalid, 
the Supreme Judicial Court of Massachusetts ruled September 6. It held 
that the use of the federal standards by the state improperly interfered with 

federal enforcement of those standards (Steven Chadwick v. Board of Registration 
in Dentistry). 

 
The dental board alleged that the dentist sanctioned in the case, Steven 

Chadwick, had failed in several of his responsibilities regarding the training of 
employees and the disposal of hazardous medical materials, including the 
improper disposal of sharp items such as needles.  

 
State legislation controlling the disposal of hazardous medical materials and 

infection control procedures in the practice of dentistry incorporates guidelines 
published by the Centers for Disease Control and Prevention (CDC) which 
themselves reference standards published by the Occupational Health and Safety 
Administration (OSHA) for occupational exposure to pathogens. 

 
Applying those CDC and OSHA standards, the board found that Chadwick 

failed to properly train his employees in exposure to infectious agents and that he 
improperly disposed of hazardous medical waste. It imposed a six-month 
suspension and five years of probation, and Chadwick appealed the decision. He 
challenged the boardʼs use of the OSHA standards in its decision, claiming that 
the existence of the federal standards preempted their interpretation by the state. 

 

Issue:  Application of federal 
standards to professional discipline 
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The court agreed. The boardʼs use of the standards was preempted both 
because, in interpreting them, the board was asserting improper concurrent state 
jurisdiction over a federal regulatory scheme, and because its interpretation and 
regulation of occupational safety and health issues were preempted by Congress 
when it created OSHA, the court ruled. 

 
When the board countered that its use of the OSHA standards did not involve 

interpretation, only strict adoption of the standards, Justice Robert Cordy noted 
that some of the Boardʼs conclusions were actually at odds with the federal 
agency itself. “The point in referencing the potential misinterpretation,” Cordy 
wrote, “is to show that, in invoking the OSHA standards, the board necessarily 
interpreted, applied, and enforced them.” 

 
“Where Congress intended for a single set of regulations to exist,” Cordy 

continued, “the board, in effect, created two: the standards OSHA promulgates 
and the boardʼs interpretation of those standards.” Key to the decision was that 
“the boardʼs decision focused on Chadwickʼs role as an employer, not a healthcare 
professional,” when it assessed his behavior. Decisions made in this regard, even 
if not explicitly based on OSHA standards, were preempted by federal legislation 
in the field. 

 
Though constricting the power of the board, the ruling did make clear that the 

board would have the power to mandate compliance with OSHA standards in a 
dental practice and subsequently sanction a dentist as a result of violations 
identified by OSHA. 

 
One finding against Chadwick, based only on CDC guidelines, was upheld, 

and the case was remanded to the board. 
 

Board exceeded maximum penalty for aide who stole from patient 
 
The Florida state board of nursing failed to provide a disciplined CNA with due 

process, when it adopted a penalty that exceeded legal maximums for her 
conduct, the Court of Appeal of Florida, Second District, ruled November 2. In the 
case, Fedeline Georges v. Department of Health, Board of Nursing, the court 

vacated $15,000 in imposed legal fees and reversed the revocation of the aide's 
license. 

 
The CNA, Fedeline Georges, was employed by a rehabilitation center in 2009. 

In May of that year, Georges was accused by a patient, who suffers from a 
muscular disease which robs her of speech and mobility, of entering the patientʼs 
room at night and stealing her wallet. When confronted with the charge, Georges 
became confrontational, questioning how the patient could have told anyone of the 
theft and expressing incredulity that the theft of the wallet, which contained only 
$10, was taken so seriously. She was eventually escorted out of the rehab center. 

 
In December, the State Department of Health filed charges against Georges. 

An administrative law judge eventually determined that Georges had committed 
unprofessional conduct and recommended that she be fined $250 and be placed 
on probation for two years. Unhappy with this recommendation, the Department of 
Health pushed to have her license revoked and the Board of Nursing eventually 
complied, imposing $15,000 in legal costs as well. 

 
When Georges appealed, the Court of Appeal overturned both the revocation 

and the imposition of costs, holding that the board had violated Georgesʼ 
procedural due process rights when it made its decision. 

Issue:  Due process in 
disciplinary proceedings 
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The maximum allowed penalty for a charge of unprofessional conduct is only 
$150, a reprimand, and a suspension; deviation from that maximum is only 
possible if the board establishes certain aggravating facts, wrote Judge Robert 
Morris for the unanimous three-judge panel. The board had failed to follow this 
process, Morris explained, and therefore could not increase the available penalties 
for Georges. Doing so was a violation of her due process rights. 

 
Further, legal costs imposed on disciplined license holders must be supported 

by substantial documentation of those costs and their reasonableness. The board 
failed to do that and could not impose the $15,000 in costs without violating 
Georgesʼ due process rights. 

 

T est ing 
 

Court dismisses failed candidate's suit 
 

A federal court dismissed the suit of a medical school graduate who failed 
the two-day Part III of the U.S. Medical Licensure Examination (USMLE). In its 
December 29 decision, the U.S. District Court for the Middle District of North 
Carolina said that the plaintiff, Jihui Zhang, had failed to state a claim upon 
which relief could be granted (Jihui Zhang v. Federation of State Medical 

Boards, National Board of Medical Examiners, and Prometric). 
 
Zhang took the examination, the final test required before a medical license 

may be granted, on January 25, 2010, a Monday, and January 28, a Thursday, 
and received notice the following month that he had failed with a score of 68, 
when the minimal passing score was 75. 

 
He asked the Federation of State Medical Boards to recheck his score, and 

alleged that the test administrator had broken established procedure by 
scheduling his test for two non-consecutive days. Zhang contended that this 
scheduling was a violation of USMLE policy. 

 
 The FSMB reviewed Zhang's response record and rescored it, confirming its 

accuracy, and declined Zhang's request to review his answer sheets based on 
security concerns. A USMLE test administration specialist stated that it was "not 
uncommon nor against USMLE policy for examinees to be scheduled on non-
consecutive days." 

 
The court noted that Zhang appeared to be proceeding under U.S. law 

prohibiting discrimination on account of race, color, religion, or national origin (42 
U.S.C. § 2000a-2(a)). But he did not provide any support for his argument that the 
exam administrators are operating a place of "public accommodation." Zhang did 
raise the fact that he is a foreign medical graduate. However, the court said, "the 
geographic location of the school from which Plaintiff graduated is not a protected 
class under the statute." 

 
Court interpreters lose suit challenging stricter certifying exam 

 
A group of court interpreters in Mandarin, Russian, and Armenian who 

failed to comply with tougher licensing requirements imposed in 2009 by 
the Judicial Council of California lost their challenge of the requirements, in 
a September 15 decision by California Court of Appeal, Second District. 

 

Issue:  Challenges of 
licensing exam results 

 

Issue:  Change in requirements 
after initial certification 
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The case  (Sam Chan, et al. v. Judicial Council of California) stemmed from a 
2000 decision by the Judicial Council of California that Mandarin, Russian and 
Armenian were languages that required more rigorous court interpreter exams. 
Four of the court interpreters, Sam Chan and others, were given until February 1, 
2010 to pass the new certification exam but failed. They then filed this suit. 

 
Their main allegation was that the council violated their due process rights by 

requiring them to obtain certification without giving them sufficient opportunity to 
comply with the new certification procedures. In addition, they argued that they 
had protectable property interests in remaining certified court interpreters. 

 
The appeals court, however, disagreed on both points. Citing earlier case law, 

the court said, "An applicant does not have a property interest in the renewal of a 
license if the reviewing body has discretion to deny renewal or to impose licensing 
criteria of its own creation." In addition, "the record presents undisputed evidence 
that the judicial council did not guarantee the appellants' indefinite appointment as 
court interpreters."  

 
Some other court interpreters who participated in developing the new 

certification exams were given waivers for that reason, and the appellants argued 
that there was no rational basis to treat them differently. But the court held that the 
two groups were not "similarly situated." 

 
The appeals court affirmed an earlier trial court ruling in holding that the court 

interpreters were not eligible for certification without re-examination. 
  

Lic ensing 
 

State may deny licensure to non-permanent residents 
 

A Louisiana statute denying licensure to non-permanent resident aliens who 
apply to be licensed practical nurses in the state is not unconstitutional, the U.S. 
Court of Appeals for the Fifth Circuit ruled December 1 (Esthee van Staden v. 
Eugene St. Martin). 

 
The applicant who filed the suit challenging the law, Esthee van Staden, had 

met every qualification except for her immigration status, and currently maintains 
licensure in Texas, which has no such restriction. But she was denied licensure in 
Louisiana, which allows only citizens and permanent resident aliens to be LPNs. 
Van Staden has applied for permanent residency in the United States and is 
authorized to work in the country, but the granting of that immigration status could 
be years away due to backlogs in the countryʼs immigration system. 

 
In its original form, the law challenged by van Staden barred all license 

applicants who were not citizens or had not filed paperwork to begin the process 
of obtaining citizenship. After van Staden lost a decision in a lower court, but 
before her appeal was heard by the Fifth Circuit, the law was changed to grant the 
ability to gain licensure to lawful permanent residents. 

 
On appeal before the Fifth Circuit, van Staden challenged the law on an equal 

protection basis, claiming that discriminating between permanent residents and 
others is improper when it comes to the licensure of nurses. But, relying on 
Supreme Court precedent, the court noted that, while permanent-resident aliens 
are protected by strict scrutiny when facing discrimination, non-permanent-

Issue: State licensure 
status for non-citizens  
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resident aliens are not subject to that level of protection. A law that discriminates 
against them must only be rationally related to a legitimate governmental interest. 

 
Here, the court ruled that the state's discrimination against non-permanent-

resident applicants for licensure as LPNs did have a rational relationship to a 
legitimate purpose. The legislature, Judge Jerry Smith explained, was concerned 
about the ability to locate LPNs under its jurisdiction. 

 
"The law seeks to protect Louisiana residents from LPNs who may have 

previously left the jurisdiction to avoid the Boardʼs disciplinary controls on the 
profession. ... The Board is more likely able to take disciplinary measures against 
citizens and permanent resident aliens who move to another state or country, 
either by interstate agreements or by Louisiana courtsʼ exercising jurisdiction over 
the departed based on their prior in-state domicile. ... The legislature may 
rationally deem non-immigrants as categorically more transient.” 

 

Review panel's debut report: Ax boards regulating 5 professions 
 

Indiana boards regulating dietitians, hearing aid dealers, security guards, 
barbers, and cosmetologists should go on the chopping block, says a 
December 16 report by the new Regulation Occupations Evaluation Committee 
(ROEC) of Indiana General Assembly. 

 
The committee was appointed to review and evaluate the need for regulating 

the 70 professions under the Indiana Professional Licensing Agency, which 
oversees 35 boards or commissions. Every seven years, each board is slated to 
go before the committee's scrutiny. Another set of boards will be reviewed in 2012. 

 
In this first round of reviews, the ROEC dodged a 

recommendation to eliminate licensing of health facility 
administrators. The committee agreed that the State Board of 
Health Facility Administrators should continue regulating nursing 
home administrators but relocate the function to the state health 
department. The state optometry board should be retained, and 
the state professional engineers board should be retained with 
significantly reduced licensing fees and elimination of the 
unnecessary license for engineering corporations. 

 
The committee described its analytic framework for 

approaching the reviews as including five component factors to 
calculate the strength of the case for retaining regulation: risk 
analysis, informed consumer choice/trial and error, self-regulation 
by the profession, legal alternatives to regulation, and benefit-
cost determination. Each member of the committee contributes a 
rating based on presentations and written materials. 

 
Among the findings detailed in the report: 
 

•  Since optometrists are "the sole full-time providers of emergen-
cy eye care in 40 counties across Indiana, regulation of these 
licenses should remain a priority of the state," the report said. 

 
•  "There is very little difference between the national certification of 'Registered 
Dietitian' and Indiana's 'Certified Dietitian.' The slight difference of Indiana's 
continuing education requirement does not merit the cost of a parallel 
credentialing process.'" 

The committee pointed to one particular 
anomaly of state regulation: "It is sometimes 
easier to obtain a license to practice a 
Cosmetology and Barber Board profession in 
Indiana if you are migrating from another 
country than if you are a professional coming to 
Indiana from another state in the U.S.  Foreign 
applicants can get a provisional license while 
U.S. licensees are not eligible for such a license 
and can only apply for a traditional license." 

 
 Coming to Indiana from Massachusetts or 

New York, "You would only be able to obtain an 
Indiana license if you have five years of 
experience. Otherwise you would need to go to 
cosmetology school in Indiana just as if you 
were new to the profession. Your luck is even 
worse if you are a manicurist coming from 
Maine, Maryland, Ohio, Pennsylvania, or 
Virginia; you must have 20 years of experience 
in order to qualify for the Indiana manicurist 
license." 

 

Issue:  Establishing 
need for state regulation  
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•  The risk posed by hearing aid dealers does not appear to justify licensing, the 
committee concluded. However, as an alternative to elimination, it suggested that 
the hearing aid dealer examiners could be merged with the Speech Language 
Pathologists and Audiology Board. 

 
•  Indiana currently charges $300 for review of an application for examination for 
registration as a professional engineer while the national average is $86. "There 
was no reason given by the board for the higher cost imposed in the state of 
Indiana" the report noted, recommending a reduction in the fee. 

 
•  Private investigators and security guards currently pay about $110,000 to 
Indiana in licensing fees. Given the low risk of harm and lack of consumer 
complaints, "professionals could better utilize these fees toward continuing 
education and national board certifications," the committee said in recommending 
elimination of the board. 

 
•  Regarding barber and cosmetologist licensing, the report said, "It is telling that 
the most common complaints related to the profession are 'unlicensed practice' 
and/or 'employing unlicensed practice.'" Also recommending elimination of the 
licensing board, the committee noted that all of the examples of harm provided to 
the committee were from other states that license barbers and cosmetologists. 
"Consumers have methods of protecting themselves by asking for referrals for 
service providers or by trial and error," the report said. 

 

Federal  Fil e  
 

FTC sanctions board for anti-competitive practices 
 

The Federal Trade Commission, on December 7, issued an opinion and final 
order in its case against the North Carolina Board of Dental Examiners (In the 
Matter of The North Carolina Board of Dental Examiners). The ruling prohibits the 
board from issuing cease and desist letters to providers of teeth-whitening 
services or from claiming any authority to declare unlicensed teeth-whitening 

services in violation of the law. 
 
Although the state's dental act prohibits unlicensed individuals from removing 

stains from teeth, it does not give the dental board the power to enforce that 
prohibition on its own. To sanction an unlicensed individual, the board may file for 
an injunction or refer the matter to a state district attorney for criminal prosecution. 

 
Responding to complaints from dentists about the proliferation of 

unlicensed teeth-whitening services, particularly at mall kiosks, the board 
began investigating the practice. However, once it determined that unlicensed 
teeth-whitening violated the stateʼs dental practice act, instead of filing criminal 
complaints or asking for injunctions, the board began issuing cease-and-desist 
letters to teeth-whitening services and mall operators, informing them that the 
practice was illegal. In 2007, the state cosmetology board agreed to post a 
notice on its website describing the illegality of the practice. 

 
In June 2010, the FTC issued a complaint alleging that the board was 

engaging in illegal anticompetitive practices by issuing the cease-and-desist 
letters. The letters had been successful, the agency claimed, and were depriving 
consumers of the benefits of competition without any reasonable benefits from the 
restrictions. 

Issue:  Licensing law 
restraints on competition   

 

Most complaints made by 
dentists about the services 
focused on the price competition 
posed, not on the potential health 
hazards of the case, said the FTC 
in a published opinion written by 
Commissioner J. Thomas Rosch. 
"Only on rare occasion,” Rosch 
wrote, “did the [complaints] 
indicate possible consumer harm.” 
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After challenges to the FTCʼs jurisdiction were resolved and the FTC ruled that 
the state action exemption to the antitrust rules did not apply, an administrative 
law judge issued an opinion in July 2011, finding that the boardʼs actions were 
harmful to competition and that the antitrust laws did not allow for a defense based 
on social welfare or public safety concerns. 

 
On appeal before the FTC, the board put forward three arguments: 1) The 

board does not consist of distinct and independent economic actors, making a 
conspiracy to restrain trade impossible; 2) Several considerations outweighed any 
anticompetitive harm; and 3) A decision by the Commission to restrict the boardʼs 
actions would prevent it from enforcing the stateʼs dental laws. 

 
The FTC held that the board, as an entity comprised of several independent 

economic competitors—dentists maintaining their practices while sitting on the 
board—was capable of a conspiracy. Further, the dentist members of the board 
had personal financial interests in the practice of teeth whitening. And the fact that 
the board was a public agency did not matter. The concern, Commissioner J. 
Thomas Rosch wrote, “is that an organization with the power to exclude is used to 
facilitate or enforce an anticompetitive agreement among private parties.” 

 
The FTC was not sympathetic to the justifications offered by the board that 

would weigh against the anticompetitive aspect of the boardʼs actions. Rosch 
wrote that the Commission agreed with the ALJ that social welfare and public 
safety concerns were not justifications for competitive restraints. 

 
In response to the boardʼs argument that it should be excepted from the laws 

as a public agency, Rosch said that the exception did not apply. The board was 
not actively supervised by the state, it was acting outside of its enforcement 
mandates by issuing the letters, and there was a lack of evidence that the boardʼs 
actions were actually motivated by concerns for the public safety and not out of 
concerns over price competition. 

 
“We question,” he wrote, “whether four anecdotal reports of harm over a multi-

year period based on products considered safe by the FDA and used over a 
million times over the last twenty years could constitute adequate evidence of a 
potential health or safety risk.” 

 
Answering board objections to an order prohibiting it from issuing letters in 

teeth-whitening cases, Rosch noted that the proposed remedy would not prohibit 
the board from bringing suit to enforce the dental act against non-practitioners or 
restrain its power over dental licensees. “Since the Boardʼs authority to enforce the 
Dental Practice Act against non-dentists is limited to seeking recourse from the 
North Carolina courts or referring a matter to a District Attorney, the Final Order 
will not prevent or impede the Board from carrying out its enforcement duties.” 

 
 

Take Note 
 

Licensing agency seeks $2 million back over undelivered software 
 
The state of South Carolina is demanding that a contractor, Accela, return $2 

million it received for a web-based information management system for the 
Department of Labor, Licensing and Regulation (LLR) that the state claims was 
not delivered. An audit by the state Legislative Audit Council, released in July 

Issue:  Administration of 
licensing functions   
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2011, concluded that the $36 million state licensing agency had contract 
management problems and spent more than $2.1 million for an enterprise, web-
based licensing information system that was never received. 

 
 LLR director Catherine Templeton said that the contract with Accela "had not 

produced even one functioning deliverable." After a mediation led only to an 
impasse, the department charged Accela with material breach of contract and is 
litigating to recover the cost already paid by the state, she explained In a November 
18 letter to the state Senate Labor, Commerce and Industry Committee. 

 
 The five-year, $3.1 million contract with Accela was signed in 2009, with 

system implementation scheduled for September 2010. An extension to complete 
the contract was granted, but according to auditors, it was not properly authorized. 
The department stopped payment in October 2010 the state declared that the 
vendor was in breach of contract.  

 
The audit called on the department to ensure that only authorized officials sign 

all change orders for contracts, that the payment to vendors correspond with the 
agreed-upon payment schedule for deliverables provided, and that 
recommendations of state financial analysts be followed. In the terms of a recent 
analysis, such recommendations would include "monitoring the vendor like a 
hawk" to ensure payments are a result of work on a project.  

 
Accela disputes the South Carolina charges, noting that its financial position is 

strong, and that it continues to win and complete major government business 
contracts. The factors that could have influenced the state's comments include 
changes in the department's leadership and priorities, and what the state 
recognized as "widespread internal inefficiencies at LLR,"  the company stated. 

 

Interim solution keeps board with 389,000 licensees in business 
 

California governor Jerry Brown did allow the state Board of Registered 
Nursing to sunset as of December 31, 2011 (September/October 2011 PLR). 
But an interagency agreement between the board and the State and Consumer 
Services Agency, signed November 12, allows nurse regulation to continue 
until the budget crisis over investigator positions is sorted out.  
 
The agreement allowed the board to delegate its administrative, non- 

discretionary functions to the Department of Consumer Affairs. The nursing 
board's executive officer, Louise Bailey, was also appointed effective January 1 to 
a Special Consultant position that maintains her current salary and benefits, and 
board employees continue to report to the same managers, supervisors, and work 
locations during this period.  

 

The state legislature is expected to vote on a bill to resolve the matter in early 
spring 2012. 
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