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T es t ing  
 
ADA challenge 

Dyslexic candidate has "reasonable 
grounds" to sue for test accommodations 
 

A candidate for board certification 
who has dyslexia has reasonable 
grounds to sue the American Board 
of Psychiatry and Neurology over its 
refusal to accommodate him on its 

oral exam, the U.S. District Court for the Southern District of New York 
ruled December 17 (Jonathan Shaywitz v. American Board of Psychiatry 
and Neurology). 

 
The court partially granted and partially denied the American Board of 

Psychiatry and Neurology's motion to dismiss the case of physician 
Jonathan Shaywitz. 

 
Shaywitz, licensed to practice medicine in New York, was diagnosed 

with dyslexia, "a neurologically based lifelong learning disability," in 
elementary school, the court said. "Dyslexics often have difficulties with 
oral language, which manifests as a lack of glibness or oral fluency, as 
well as difficulty with rapid oral retrieval of words and difficulty coming up 
with a quick verbal response when questioned." 

 
"Shaywitz's dyslexia affects his oral performance negatively—

especially in testing situations in which his anxiety and arrhythmias 
compound the negative effect of his dyslexia," the court said. 

 
To obtain certification by the specialty board, a candidate must first 

pass a Part I written exam and then pass a second exam, which consists 
of an oral exam with an audiovisual part and a live-patient-examination 
part. The passing grade on Part I is valid for six years and candidates 
have three opportunities to pass the Part II oral exam in that period. 

 
In the fall of 2008, responding to findings that some parts of the Part II 

oral exam were unreliable, the board formally decided to eliminate it, so 
that beginning in 2011, most candidates will take one single computerized 
certification exam.  

 
However, candidates like Shaywitz, who entered post-graduate training 

before July 2007, must still pass both Part I and Part II.

Issue:  Disabilities law and 
test accommodations 
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Shaywitz passed the Part I exam but failed the oral exam three times—each time 
because he failed the non-standardized live-patient exam. The board informed 
him that he had exhausted his three chances to pass, and in order to be certified 
he would have to restart the testing process from the beginning. 

 
The court agreed with Shaywitz that he has standing to assert a claim for 

injunctive relief under the Americans with Disabilities Act, that he alleged 
sufficient facts to argue that he will suffer real and immediate future 
discrimination by the board, and that he has established that he faces a very real 
and immediate threat of imminent future injury.  

 
The physician also demonstrated that he is a "qualified individual with a 

disability," the court found. Shaywitz suffers from a dyslexia whose symptoms are 
compounded by his anxiety and arrhythmia. 

 
Among the questions that must be decided at a later stage is whether a total 

exemption from the live-patient part of the oral exam is a "reasonable 
accommodation" under the ADA, the court said.  

 
 It found that the extent of Shaywitz's disability as it relates to his oral 

performance, and the value of the live-patient part of the oral exam "are relevant 
questions of fact that presumably will be elucidated by the discovery process 
and, if appropriate, trial." 

 
Although the board argued that it need not make an accommodation if it 

would "fundamentally alter" the nature of the certification, the court said that did 
not appear to be the case in this instance.  

 
"Given Shaywitz's alleged competence and success as a medical student, 

resident, and fellow and that the board has largely eliminated its oral exam," it's 
plausible that certifying Shaywitz without the oral exam would not fundamentally 
alter the nature of the certification process. 

 
Although the court dismissed Shaywitz's argument that the board might have 

violated antitrust law, it agreed with him on most of his pleading, and ordered that 
Shaywitz and the board develop a proposed Case Management Plan to address 
the issue of the examination.   

 
Discipline  

 

Court rejects request of bombing suspect's wife to dismiss charges 
 
The wife of the chief suspect in a bombing that severely injured the Arkansas 

medical board's chairman lost her bid to have one of three counts of an 
indictment against her in the case dismissed (United States of America v. 
Randeep Mann and Sangeeta Mann).   

 
The U.S. District Court for the Eastern District of Arkansas decided December 

15 that the indictment against Sangeeta Mann, Arkansas physician Randeep 
Mann's wife, was properly formulated. 

 
Board chairman Trent Pierce was crippled and partially blinded after a 

homemade bomb exploded as he was getting into his car in West Memphis, 
Arkansas on February 4, 2009. 

Issue:  Criminal assaults 
on board members 
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Randeep Mann, who ran a chain of pain clinics, is considered the chief 
suspect. In federal court August 10, an agent with the Bureau of Alcohol, 
Tobacco, Firearms and Explosives said Randeep Mann was the target of the 
bombing investigation. 

 
In 2006, the board reprimanded Mann for over-prescribing pain killers, and 

suspended his license to prescribe narcotics, following allegations that several of 
his patients died from overdoses.  

 
The board's investigation found that Mann prescribed 15 to 26 bottles per 

month of the pain reliever butorphanol to one patient. Along with the 10 patients 
who died, several survived overdoses, including one who suffered a brain injury.  

 
Mann lost his bid to reverse the disciplinary sanctions  

on grounds that the medical board took action against 
him but has not taken any actions against Caucasian 
Christian physicians (R.S. Mann, M.D. v. Arkansas State 
Medical Board). 

   
In March 2009, Mann was arrested on a single count 

of possession of unregistered machine guns and 
explosives only intended for the military.  

 
 After several months of investigation and grand jury 

testimony, in August federal authorities filed an indictment 
against Mann, charging him with one count each of 
possessing 98 grenades and possessing a machine gun, 
and two counts of possessing unregistered firearms. 

  
 

Beneficiary of will, a doctor, suspected of hastening patient's death  
 
A trial court was in error when it imposed sanctions on an estate executor 

who raised questions about the deceased woman's beneficiary, a physician 
suspected of helping her die of an intravenous dose of narcotics, the Court of 
Appeals of Texas, Thirteenth District, ruled November 24. 

 
In the case (Bernard Buecker, administrator of the estate of Christine 

Standifer v. Joseph C. Roell, et al.), the Court of Appeals reversed a trial court, 
finding that there was no evidence that the executor had any improper purpose of 
harassment or improper motive against the physician, whose license had been 
revoked by the Texas State Medical Board in 2002. 

 
The case stemmed from the March 2000 death of Christine Standifer, whose 

doctor, Joseph Roell, was a close personal friend, court records state. Several 
days after the death, the doctor asserted to a court that Standifer had confided 
her wishes to him regarding the disposition of her estate and that she had a will 
naming him executor.  

 
The doctor was granted permission to search Standifer's home for the will, 

which, it turned out, bequeathed him the woman's real estate and personal 
property, with only $10 each going to her stepbrother and her two stepsons. 

  
In 2001, the stepbrother's attorney, Bernard Buecker, challenged Roell's 

designation as executor, based on his being sued by the Texas medical board for 
causing Standifer's death by over-prescribing drugs.  Some three months later, 

Issue:  Malpractice and 
harassment 
 

Three counts of the seven-count indictment 
concerned allegations against Sangeeta Mann. The 
one she challenged alleges that she knowingly gave 
false testimony to a grand jury that was convened to 
investigate her husband. Count Seven notes that 
Mann testified that she removed checks from her 
husband's desk because she thought they would be 
safer at home than in an empty office. It also alleges 
that that was a knowingly false statement regarding a 
material matter, and in reality she removed the checks 
because she was instructed to do so by her husband. 
The remaining counts charge Sangeeta Mann with 
concealing evidence and conspiring to obstruct or 
impede proceedings. 
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the state medical board alleged Roell had unsafely allowed Standifer to self-
administer intravenous narcotics and that Standifer died of a drug overdose. The 
following year, the board revoked his license.   

 
In 2003, Buecker filed a handwriting analysis concluding that Standifer's 

purported signature on the will offered for probate by Roell was not genuine. 
Buecker was appointed administrator of the estate and shortly afterward filed a 
medical negligence claim against Roell. 

 
At trial, however, Roell charged that the malpractice suit was outside the 

statute of limitations and was filed in bad faith. He testified that Buecker told him  
that he would "follow [Roell] through the gates of hell" to seek justice for 
Standifer. Roell testified that he couldn't recall "hardly anything about the will," 
including who the witnesses were.  

 
Buecker testified that he had interviewed the witnesses, that one told him the 

will was signed at the clinic and kept asking Buecker for beer, while the other was 
unable to talk to him because "he looked like he was having a seizure withdrawal 
or something." He added that he learned from the Beeville Police Department 
that Roell was known in the community as "Dr. Feel Good."  

 
The trial court sided with the doctor, finding that Buecker had not shown why 

his malpractice claim could not have been filed within the two-year statute of 
limitations, and that his claims were brought in bad faith and to harass Roell. 

 
But the appeals court has overturned that ruling. Buecker testified that he 

relied on facts in the report of the state medical board, which found Roell had 
violated the standard of care with regard to several patients.  "We conclude that 
Roell failed to establish Buecker's bad faith—the conscious doing of a wrong for 
dishonest, discriminatory, or malicious purposes. Similarly, we find no evidence 
of harassment—that the pleadings were intended to annoy, alarm, and abuse 
another person. "  

 
Reversing the sanctions imposed by the trial court, the appeals court 

rendered judgment that Roell "take nothing." The malpractice case against Roell 
is still pending. 

 

Number of women supporters at hearing should not govern ruling 
 

A trial court abused its discretion when it revised a doctor's discipline for 
sexual misconduct based, in part, upon the fact that large numbers of 
supporters were present at the proceeding, the Supreme Court of Kentucky 
ruled May 21, 2009 (Eric C. Norsworthy v. Kentucky Board of Medical 

Licensure). The court agreed with an earlier appeals court ruling. 
 
In 2008, the state medical board charged the physician, Eric Norsworthy, with 

committing sexual misconduct against a female patient by grabbing her breast 
when she was awaiting treatment for bronchitis. 

 
  A hearing officer recommended that Norsworthy's license be revoked, but 

the board voted to indefinitely restrict it, limiting his practice to male patients only. 
The board cited 16 complaints it had received from female patients about 
troubling conduct including sexual touching and sexual intercourse. 

 
A circuit court held a 10-minute hearing and granted an injunction against the 

license restriction because it would cause an "irreparable injury," since 70% of 

Issue:  Discipline for 
sexual misconduct 
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Norsworthy's patients were women. Norsworthy also alleged the complaining 
patient used prescription drugs, so the court held her credibility, or lack of it, 
might raise a substantial question of law.  

 
Other factors it cited included Norsworthy's petition of support with several 

hundred signatures, and a large support group of women in yellow T-shirts 
who appeared with him. 

 
The state supreme court noted that the claim the restriction would take 

away 70% of Norsworthy's business was lacking in proof. "The current 
restriction allows [Norsworthy] to continue to practice medicine even though 
he has been the subject of sixteen complaints of sexual misconduct over the 
past 19 years and the hearing officer actually recommended complete 
revocation of his license."  

 
The court also noted that the patient chart of the complainant, listing 

medications used primarily for treating bipolar or schizophrenic conditions, 
was created only after Norsworthy had received notice of the complaint. 

 
"Women patients are entitled to a doctor who practices good medicine," 

the court concluded, rejecting Norsworthy's appeal of the license restriction. 
"They should not be at the mercy of a physician who has repeatedly 

committed sexual misconduct." 

 
State orders revamp of health care discipline after LA Times series 

 
Amid the state’s worst budget crisis in history, in the latter part of 2009, the 

California Department of Consumer Affairs launched a wholesale revamping of 
the disciplinary system for health professionals.  Entitled the Consumer 
Protection Enforcement Initiative (CPEI), the reforms coincided with reaction to 

a Los Angeles Times series that was highly critical of nurse discipline in the 
state. 

 
With some 350,000 of the nurses in the country, California does one of the 

worst jobs of acting on complaints of misconduct, an investigation by the Los 
Angeles Times and the investigative reporting organization ProPublica showed.  

 
Published in July 2009, their story “When Caregivers Harm: Problem Nurses 

Stay on the Job as Patients Suffer,” led to statewide concern and the 
resignations or forced departures of most key staff and board members within a 
matter of weeks. 

 
The reports examined the case of every nurse who faced disciplinary action 

from 2002 to 2008, a total of more than 2,000 cases, and found the board took 
over three years on average to investigate and discipline nurses accused of 
misconduct; gave probation in many cases but failed to follow up with action 
when probation terms were broken; failed to use emergency suspensions 
sufficiently, employing only about four or five a year; and failed to act against 
nurses already disciplined by another California board or another state. 

 
Defenders of the board note, however, that the nursing board must share 40 

or fewer field investigators with as many as 25 other licensing boards and 
bureaus in the state Department of Consumer Affairs.  

 
 

Norsworthy was indicted on 
criminal charges for accessing 
the prescription records of the 
patient who complained about 
him in the case.   Physicians in 
Kentucky may access such 
records, known as KASPER 
reports (Kentucky All Schedule 
Prescription Electronic 
Reporting) only "for the purpose 
of providing medical or 
pharmaceutical treatment for a 
bona fide current patient." 
Norsworthy attempted to access 
the complainant's KASPER 
records after she had 
terminated her doctor-patient 
relationship with him. He was 
indicted on nine felony charges 
regarding this improper access. 

 

Issue:  Licensing and 
discipline reform 
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      State Nursing Boards' Average Length of Time to Discipline 

Source: Los Angeles Times 
 
ProPublica and the LA Times cited in their article more than 115 cases in 

which the state did not file disciplinary charges against nurses until they had 
three or more criminal convictions. In a few cases, nurses who were in prison for 
felonies were still carrying unblemished disciplinary records with the board. 

 
The reporters also scoured the entire 350,000 member database of licensed 

nurses against a public version of the discipline database maintained by the 
National Council of State Boards of Nursing.  They found 643 California nurses 
who had been disciplined by another state.  But up until last year, the state did 
not ask nurses renewing their licenses whether they had been disciplined by 
another state. By the end of March 2010, the board now plans to check whether 
current licensees have been disciplined in other states.  

 
Only a day after the newspaper series, Governor Arnold Schwarzenegger 

fired three of six sitting board members, including the board president, a fourth 
resigned voluntarily, and all were replaced within a few days. The head of 
investigations for the department also resigned. 

 
The newly reconstituted board moved quickly following the newspaper series, 

filing formal accusations against 159 nurses in July, August, and September, 
compared with 68 during the same period the year before. 

 
Still awaiting adoption however, are several 

reforms: additional staff to clear the case 
backlog; a bill to suspend the licenses of certain 
imprisoned health professionals, revoke licenses 
of sex offenders, and authorize a new computer 
system to better track complaints; and a 
requirement for hospitals to report nurses they 
have fired for misconduct.  

 
The LA Times’ assessment: "More has been 

done to speed up the pace of discipline than at 
any other time in more than a decade.” 

 
In August, governor Arnold Schwarzenegger 

called the long-standing delays in disciplining 
accused health professionals "absolutely 

unacceptable” and promised to adopt broad-based reforms to the entire model 
used for disciplining dentists, pharmacists, and others. 

 

California is proposing to improve discipline by: 
• Focusing on cases older than one year 
• Increasing subpoena powers for boards 
• Improving enforcement processes 
• Creating a training academy for enforcement officials 
• Appointing an executive-level enforcement monitor 
• Creating cross-agency performance expectations 
• Increasing enforcement staff 
• Creating a licensing and enforcement database 
• Increasing suspension authority for boards 
• Increasing investigator access to medical records 
• Prohibiting non-reporting gag clauses in civil 

settlements 
• Increasing enforcement efficiency 
• Increasing licensing fees 
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The new goal for the nursing board is to wrap up the entire disciplinary 
process from complaint to resolution, in 12 to 18 months on average.  But the 
state budget crisis has complicated the efforts at reform by mandating furloughs 
of state employees, which have eliminated three workdays a month. 
 
      More discipline problems came to light In December, when it was revealed 
that dozens of registered nurses who had been convicted of serious crimes have 
been identified by an expansion of the state’s required fingerprinting review of 
licensees.   
 
      The crimes included two murders, two solicitations for murder, an attempted 
murder, a manslaughter, a vehicular homicide, 19 convictions for assault, 
including five felonies, and 39 convictions for sex offenses, three of them 
felonies. 

 
Since March 2009, the board has required nurses who received licenses 

before 1990 to submit fingerprints along with those licensed later. This measure 
was to correct a gap in the 1990 law. 

 
 In 1990, California was the first state to adopt the fingerprinting requirement, 

but only new nurses were subject to it. Today there are still 138,500 nurses 
practicing in the state who were licensed before 1990. 

 

California governor vetoes physician mandatory reporting bill 
 

A bill that was approved with unanimous votes by both parties—and 
supported by the medical board, the California Medical Association, and 
Kaiser Permanente—would have adopted reforms of the state’s mandatory 
reporting law, so that hospitals would be required to let the medical board 

investigate if a doctor were found, through peer review, to have committed 
misconduct. On October 12, however, California governor Arnold 
Schwarzenegger vetoed the bill. 

 
The failings of peer review have been widely publicized in recent months. 

Carmel physician Carl Bergstrom, for example, was convicted of forcibly 
sodomizing a female acquaintance in his home. During Bergstrom's trial in July, 
prosecutors revealed that Community Hospital of the Monterey Peninsula had 
learned of Bergstrom's substance abuse and correction two years earlier.  

 
A transcriptionist had turned over to the hospital a dictation tape on which 

Bergstrom inadvertently recorded himself trading prescription drugs and cash for 
cocaine, which he used and tried to trade for sex, all while working in his office.   

 
Community Hospital did not discipline Bergstrom or turn the tape over to the 

state. Such a disclosure only occurs following a long peer review process, then a 
"fair hearing process" presided over by an independent attorney in which a panel 
of doctors must agree with the hospital about the charges. 

 
 SB 820 was flawed but "an attempt to get something out of the Lumetra 

report," a comprehensive, state-mandated study that proposed reforming peer 
review, said Julianne d’Angelo Fellmeth, Administrative Director and Supervising 
Attorney of the Center for Public Interest Law in San Diego. 

 
Schwarzenegger's veto message, somewhat perplexingly, criticized the bill for 

narrowing the reporting element to serious cases of incompetence involving only 
patients. This means that a physician who engages in egregious behavior 

Issue:  Mandatory 
reporting 
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against hospital staff or other physicians would not be reported to the board, he 
said, maintaining that peer review bodies should be encouraged to act swiftly 
against disruptive behavior, not limited in what they can do. In his view, the bill 
jeopardizes the entire process of peer review. 

 

Miranda warning not required for board investigative interview 
 
Miranda warnings—advising suspects of the right to remain silent and 

have an attorney present—were not required in the case of an interview state 
investigators had conducted of a registered nurse, the Court of Appeals of 
Ohio, Ninth Appellate District, ruled December 9 (State of Ohio v. Beth L. 

Gradisher). 
 
A nurse whose interview with a nursing board investigator was reported to the 

county sheriff's department for a criminal prosecution lost her bid to suppress the 
reported statements on grounds that she had not received Miranda warnings, in a 
ruling by the Court of Appeals of Ohio, Ninth Appellate District, December 9. 

 
In the case, State of Ohio v. Beth L. Gradisher, the court found that the 

interview was held in a glass-walled room in a public library, the door was not 
locked, and a reasonable person in Gradisher's position would have understood 
they were free to leave. 

 
In this case, the investigator contacted Beth 

Gradisher, a licensed practical nurse, and told her a 
complaint had been filed against her and he wanted to 
talk to her about her nursing license. They arranged to 
meet at a small room that had glass walls on three 
sides in a public library.  

 
Two investigators asked questions of Gradisher for 

about an hour, did not tell her that her presence was 
voluntary, and did not administer Miranda warnings, but 
they did say she would probably be charged with a 
crime and her license would probably be suspended. 

 
After Gradisher was indicted, she moved to 

suppress the statements she had made, arguing that 
"she was in 'custodial interrogation' and had not received Miranda warnings.  

 
The trial court agreed that the interview was a custodial interrogation because 

of "the threat of penalties by state authorities, in a closed door environment 
where there is no … evidence that she was informed that her appearance was 
voluntary, and no evidence that she was permitted to leave."  

 
But, the court said, "A non-custodial situation is not converted to one in which 

Miranda applies simply because a reviewing court concludes that even in the 
absence of any formal arrest or restraint on freedom of movement, the 
questioning took place in a coercive environment."   

 
Rather, a custodial interrogation means "questioning initiated by law 

enforcement officers after a person has been taken into custody or otherwise 
deprived of his freedom of action in any significant way." 

 
A dissenting judge, however, pointed out the investigators' quick shift to 

questions about potential felonies, with no disclosure of the board investigators' 

The key statement of the 1966 U.S. Supreme court 
case Miranda v. Arizona is: "When an individual is 
taken into custody or otherwise deprived of his 
freedom by the authorities in any significant way and 
is subjected to questioning, the privilege against 
self-incrimination is jeopardized."  But in order to 
determine whether a person is in custody for 
purposes of receiving Miranda warnings, "courts 
must first inquire into the circumstances surrounding 
the questioning and, second, given those 
circumstances, determine whether a reasonable 
person would have felt that he or she was not at 
liberty to terminate the interview and leave." 
 

Issue:  Criminal 
investigations by boards 
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interaction with the police. Gradisher was never told that she could leave or that 
her presence was voluntary, said the dissenting opinion. 

 
 The fact that Gradisher was never physically restrained and the door 

unlocked "misses the point of the inquiry," this dissenting judge said. "Gradisher 
was repeatedly told that she had committed multiple felonies and the agents 
made many statements indicating that they had power and authority over her.. . 
This conduct was not only coercive but also would lead a reasonable person to 
believe that he was not free to leave." 

 
The dissenter also expressed concern that government agents such as 

investigators should not pose as "straw men" in order to effectuate police 
investigations. "In some cases, government overreaching could easily occur by 
pushing off criminal investigations to state agents so as to bypass the protection 
against the abridgement of an individual's Fifth Amendment rights." 

 
 

Disciplinary statement of charges may omit some factual specifics 
 

A statement of charges, to be legally sufficient, need not spell out in detail 
every act or circumstance that will be considered in arriving at a finding that a 
physician was negligent in caring for a patient, said the Supreme Court of New 
York, Appellate Division, December 31.  

 
Ruling in In the Matter of Diego A. Diaz v. State Board for Professional 

Medical Conduct, the court upheld the suspension of physician Diego Diaz's 
license for negligent care of a patient with colon cancer.  

 
Diaz met with the patient in 2005 to discuss with her the results of a 

colonoscopy and pathology exam, mistakenly concluding that she had been 
found to have cancer of the colon when in fact the reports found that she had 
rectal cancer. 

 
 The patient was admitted on an emergency basis some days later, and a 

surgeon began to remove the cancer from the patient’s colon. When he couldn’t 
find the tumor, he requested the original reports and continued the operation 
removing the rectal cancer. Twelve hours later, the patient had cardiac arrest 
while in the recovery room and died. 

 
Diaz was charged with being grossly negligent and committing negligence on 

more than one occasion in the quality of medical care he provided this patient. A 
hearing committee of the medical board voted to suspend his license for a year, 
with the entire suspension stayed.  

 
Diaz appealed, claiming that the findings were based in part “on an allegation 

of negligence that was not specified in the statement of charges filed against 
him.” 

 
The court noted that Diaz had acknowledged misreading the results of the 

colonoscopy exam and that his misdiagnosis constituted an act of professional 
negligence.  This negligence was compounded, the court said, by other entries in 
the patient's chart, Diaz's failure to ensure that the reports were in the patient's 
medical records upon her admission to the hospital, and other lapses. 

 
The content of the statement of charges "clearly put [Diaz] on notice that the 

claim of professional misconduct made against him revolved around his failure to 

Issue:  Specification of 
disciplinary charges 
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correctly read the results of the colonoscopy and pathology exams." The 
additional evidence of a CT scan and Diaz's response in the context of the 
treatment rendered the patient "constitute evidence that was fairly relied upon by 
the hearing committee." 

 
 

Court rejects revoked doctor's blaming of billing service for fraud 
 
A physician's claim that his multiple bills for procedures he never performed 

were the fault of the billing service that prepared his bills was unbelievable, the 
Supreme Court of New York held April 9, 2009 in (In the Matter of Gary 
Tsirelman v. Richard F. Danes, as Commissioner of Health, et al.) The court 
annulled nine of the charges against the physician but upheld 42 others, and 
upheld the revocation of his license. 

 
The doctor, Gary Tsirelman, submitted numerous bills to a no-fault automobile 

insurer for invasive nerve destruction procedures (NDPs) that were neither 
medically necessary nor actually performed, the court said.  

 
Tsirelman said it wasn't his fault; he claimed that the billing service had 

misread his notes concerning the noninvasive "synaptic" procedure he had 
regularly performed, assigning a code for the much more expensive NDPs, then 
using his signature stamp with his authorization. 

 
A hearing committee of the board found that Tsirelman had produced evasive, 

fabricated, and inconsistent testimony and that his claims about the billing 
"completely lacked credibility." 

 
"Applying the standard that physicians are ultimately responsible for the 

accuracy of their bills," and given Tsirelman's complete lack of credibility, "the 
Committee could infer his knowledge that the bills were false, rather than merely 
inaccurate, and that he had willfully intended to mislead and deceive the insurer."  

 
The evidence and the inferences reasonably flowing from it "amply support 

the sustained charges of fraudulent medical practice, filing false reports, and 
moral unfitness." 

 

Discipline reversed over board's "hodgepodge" of regulations 
 
A licensing board's discipline of two real estate agents was arbitrary, based 

on a "hodgepodge" of difficult-to-understand regulations and not commensurate 
with discipline imposed on other violators, the Court of Appeals of Mississippi 
held December 1 (Duffy Morf and Karen Preston Morf v. North Central 
Mississippi Board of Realtors). 

 
Reversing the fines and in one case, probation, that the board had imposed 

on Duffy and Karen Preston Morf, the appeals court said a trial court was in error 
when it upheld the board's discipline. 

 
The Morfs were charged with improperly extending an MLS listing without the 

consent of the owner in May 2005. Karen Morf was found to have violated the 
board's rules and Duffy Morf was found guilty of failing to properly supervise her. 
Each was fined and assigned other sanctions, and Karen Morf was placed on 
probation for a year. 

 
Within the year, the Morfs were charged with violating the 

board's rules by entering two properties into the Multiple Listing 
Service when they were not authorized by the seller to do so. The 
Morfs claimed this was a mistake that they immediately corrected.   

Issue:  Fraudulent billing 
 

Although the trial court  reviewed the 
discipline and allowed it to stand, the 
judge (Chancellor) of the court said "Not 
even the Chief Justice of the United 
States Supreme Court would be able to 
sort through the chaos of rules 
promulgated by the board….You got all 
sorts of procedures  in everything that 
you have got. This has just been a 
hodgepodge." 
 

Issue:  Vague regulations 
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The board however, found them guilty and imposed a $1500 fine on Duffy 

with a 45-day suspension from the MLS, and expelled Karen from membership 
with the Board of Realtors for a year. 

 
The trial court upheld this discipline, but noted multiple times throughout the 

course of the trial that the board's regulations were difficult to understand and "a 
mess." 

 
The appeals court held that the board acted arbitrarily and not in accordance 

with its own rules. But some of the rules don't even exist, the court said. "The 
Bylaws specifically state that the Code of Ethics and Arbitration Manual (the 
code) which is promulgated by the National Association of Realtors, is 
considered part of the governing rules of the board." 

 
"Confusingly, the board's Rules and Regulations and Bylaws also reference a 

Code of Ethics that is supposed to have been published by the board. However, 
no such document exists before us, and the board's representative stated at trial 
that the Code of Ethics simply refers to the Board's Rules and Regulations and 
Bylaws. In short, the board utilizes a variety of documents, none of which clearly 
explain their relationship to the other rules." 

 
The court said not only that the board had acted arbitrarily and capriciously in 

disciplining the Morfs, but that "the guidelines contained in the Code do not 
appear to have been followed in any way." 

 

Internet posting is a "single publication" not multiple publication 
 

A physician whose settlement agreement with the state of Connecticut was 
posted on the Internet has a case for a breach of contract claim, the Superior 
Court of Connecticut, Judicial District of Hartford, held December 3 (Daniel 
Hechtman v. Connecticut Department of Public Health, et al.) 

 
The case was brought by a former Connecticut licensed physician, Daniel 

Hechtman, who charged that the state Commissioner of Public Health damaged 
him by improperly characterizing a settlement agreement which resolved an 
investigation by state disciplinary authorities against Hechtman as discipline on 
the department's website. 

 
He sought damages for libel, negligence, negligent infliction of emotional 

distress, and breach of contract. 
 
Hechtman was investigated for actions or inactions that may have contributed 

to the death of a patient. While the investigation was pending, Hechtman's 
license to practice medicine expired, and he entered into a settlement with the 
commissioner that he would not attempt to renew his license and in exchange the 
commissioner would drop the investigation.  

 
On July 25, 2006, after the agreement was signed, the commissioner 

published it on Hechtman's physician profile on the website under the discipline 
category. 

It was temporarily removed when Hechtman complained that it was wrongly 
characterized as "discipline," then republished under the discipline section on 
July 31, 2008. As a result, he said, other states where he was licensed reacted: 
his New Jersey license was suspended, New York began an investigation, and 
Pennsylvania disciplined him for failing to report out-of-state discipline to the 
state medical board.  

 
Adopting the widely accepted "single publication" doctrine—that items posted 

on the Internet are considered to have been published on the posting date, not 
republished every time someone views them—the court said Hechtman's claims 
regarding other licensing authorities' investigations were time barred because his 
action commenced more than two years from the date of the injury.  

 
However, the discipline notice was republished in July 2008, so Hechtman's 

breach of contract claim was not time-barred. 

Issue:  Discipline 
charges and slander 
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Hechtman alleges that the publication of the agreement in the discipline 

section of his physician profile was a breach of the agreement. Although the 
agreement contains no explicit contractual provisions as to where the settlement 
would be posted, the court said, Hechtman claims "that the commissioner's 
characterization of the settlement agreement violated either an implicit term of 
the agreement or constitutes a violation of the obligation of good faith and fair 
dealing that arises with the formation of any contract."  

 
He may or may not be able to prevail on his contract claim, the court added, 

but Hechtman's action properly alleges such a breach.  The court also refused to 
dismiss a claim that only the Board of Medical Examiners has the authority to 
discipline a physician, not the Department of Public Health. 

 
 

Board may refuse to even consider reinstating after revocation 
 
The Arkansas nursing board is not clearly wrong in refusing to accept an 

application for re-licensure from a nurse whose license it revoked, the state 
attorney general, Dustin McDaniel, stated in a December 18 opinion (Opinion 
No. 2009-155).  

 
McDaniel sent the opinion in response to a state representative who asked, 

"Can a nurse who has had her license revoked for a one-time incident re-apply 
for licensure. .and be granted a license if she demonstrates rehabilitation and 
meets the goals for it?" 

 
The board's position is that once the review process has concluded without a 

successful appeal, a revocation is a permanent loss of licensure, the attorney 
general said. Since neither state law nor the board's rules contain a provision for 
reinstating a revoked license, this position is not clearly wrong. 

 
As a general matter, the attorney general noted, "The Board is not 

constitutionally obliged to hear a license application after all proceedings on a 
license revocation have been finally concluded.  This follows from past rulings to 
the effect that there is no property right in a professional license which has been 
revoked consistent with due process." 

 
 
 

Lic ensing 
 
ACLU joins suit challenging questions about mental health 

 
Are inquiries about a license applicant's mental health a violation of federal 

disabilities law? The American Civil Liberties Union of Indiana contends they 
are. It filed a class action suit on July 7 on behalf of "Jane Doe," an Indiana 
applicant to the bar. 

 
Jane Doe and the ACLU are seeking an injunction preventing the Indiana 

state Board of Law Examiners from asking certain questions, and a declaratory 
judgment that the questions and board's follow-up procedures violate the 
Americans with Disabilities Act (ADA). 

 
"It's the issue of the wording 'Have you ever?'" said Robin Jones, director of 

the Great Lakes ADA Center, which provides technical assistance on disabilities 

Issue:  Reapplication 
after revocation 
 

Issue:  Mental health of 
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law. "People with a lot of different disabilities can have recovery. Mental illness 
has the stigma that you can't recover, which is not what the research shows."  

 
"There are a lot of mental illness categories in the DSM4 [Diagnostic and 

Statistical Manual of Mental Disorders, published by the American Psychiatric 
Association]. But not all would rise to the level of a disability," she said, pointing 
to the vast difference between episodic depression and schizophrenia. 

 
"The ACLU is objecting to looking at a person's overall history," Jones 

explains. "The ADA would require that you address whether an individual is 
qualified and if they posed a direct threat, it has to be something imminent. It 
can't be in the context of 'what if?' Everyone is a 'what if?' Just because someone 
has an illness or is being medicated, they could still possibly be competent." 

 
However, Jones believes there is not likely to be a definitive 

ruling in this case. "Many of these kinds of cases related to high 
stakes testing have typically ended up in settlements. They're very 
expensive to litigate and it's very burdensome to prove your position. 
Many different professions such as medicine and law have seen 
similar cases and they have all ended up being settled." 

 
The ACLU is clearly hoping for something broader, she says. 

"They're obviously hoping to get a court interpretation that could be 
applied to 50 states. Whether they get there just depends on what 
happens."  

 
Similar challenges of the applications have resulted in the 

removal or modification of mental health questions in Maine, New Jersey, and 
Rhode Island. 

 

Court transfers case involving corporation, practice of medicine 
 
The federal district court in Idaho agreed November 17 to transfer to Seattle 

the case of a patient who sued a Seattle-based pathologist employed by 
Laboratory Corporation of America for rendering a medical diagnosis without 
holding an Idaho license (Brad L. Smith and Tammie Smith v. Laboratory 
Corporation of America, Inc., et al.) 

The patient, Brad Smith, had a skin biopsy performed by his Idaho physician. 
LabCorp collected the biopsy specimen, and delivered it to a facility near Seattle 
Washington for pathological review. Jane Yin was employed by LabCorp and 
reviewed Smith's tissue sample.  

 
She diagnosed Smith as having a non-cancerous skin condition. But more 

than one year later, another biopsy review of the same tissue sample revealed 
that it was cancerous. Smith and his wife alleged that the delay in correctly 
diagnosing Smith's skin cancer greatly diminished his chances of survival. 

 
Their initial complaint was filed in state court and alleged that LabCorp and 

Yin violated state law by rendering a medical diagnosis for an Idaho resident 
without having a medical license in Idaho, and that they were negligent for 
practicing medicine in Idaho without a license.  

 
That case was transferred to federal court in Idaho, which found it did not 

have personal jurisdiction.  Although there was no question that Yin performed an 
"intentional act" by reviewing and offering an opinion on the biopsy specimen, the 
court said, the Smiths failed to show that Yin had any personal knowledge or 
conduct towards Idaho.  

 
They failed to meet the "express aiming" requirement, because they did not 

allege that Yin personally knew the biopsy sample originated from Idaho nor that 
she knew her pathological evaluation would be sent to a patient in Idaho.  

Issue:  Off-site work and 
legal jurisdiction 
 

On the Indiana application is a question 
as to whether an applicant has been 
treated or diagnosed "for any mental, 
emotional or nervous disorders" at any 
time from age 16 to the present. If the 
answer is yes, applicants must provide 
detailed information about the type of 
problem and in some cases must submit 
to evaluation by the state supreme 
court's Judges and Lawyers Assistance 
Program. 
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Rather than dismiss Yin from the case, the court ordered that the entire case 

be transferred to Washington state, "where personal jurisdiction would likely exist 
over all the defendants."  

 

Scope  o f  Practic e  
 

"Manipulation under anesthesia" chiropractors case dismissed 
 
Since it's not clearly established that the practice of "manipulation under 

anesthesia" (MUA) is legally performed by chiropractors, the claims of 
chiropractors that they were searched, seized, and arrested without probable 
cause on charges of performing MUAs are not automatically justified, the U.S. 
District Court for the Eastern District of California ruled December 24 (Joseph 

Ambrose v. Gary Coffey, et al.)   
 
The court dismissed the complaint filed by chiropractor Joseph Ambrose over 

the arrests of four chiropractors in 2005 for performing manipulation under 
anesthesia. During this procedure, a medical doctor anesthetizes the patient and 
a chiropractor performs a manipulation. The procedure is allegedly legal in 
California, according to a Board of Chiropractic Examiners' policy from 1990. 

 
The San Joaquin County district attorney filed criminal complaints against two 

of the chiropractors for uncertified practice of medicine and filing of false worker's 
compensation statements, but they were later dropped for insufficient evidence. 

 
Ambrose and others filed suit against two insurance companies and San 

Joaquin County over the arrests, claiming that the companies owed them 
payment for lawful chiropractic services.  

 
The plaintiffs also charged that county district attorney's office "made public 

statements to the electronic media, print press, and in other public forums, falsely 
stating that plaintiffs had committed criminal and fraudulent acts, and were 
engaged in unlawful and sham activities." 

 
The court noted that California law limits chiropractors to drugless techniques. 

The argument of Ambrose and the others "rests on the assertion that they 
perform only traditional chiropractic practice, and it is the M.D. who administers 
anesthesia. Even assuming such an argument is persuasive, the issue is 
whether a reasonable D.A. (or investigator) would know that such conduct was 
lawful."  

 
The court concluded that a reasonable prosecutor or investigator could have 

relied on previous case law to conclude that any use of drugs violates the 
Chiropractic Practice Act. 

 
The California Office of Administrative Law expressed concern, soon after the 

criminal charges were filed in this case, that the terms of the Chiropractic Act 
may prohibit the practice of MUAs by chiropractors. "Specifically, the office 
argued that the term 'use' is broader than the term 'administer,' and the Act 
prohibits the use of any drug or medicine in the practice of chiropractic," the court 
said.  

 
This reasoning provides further support that it was not clearly established that 

MUAs were lawful at the time criminal charges were filed. Given this background, 
the court held that the deputy district attorney and an investigator for the DA had 
limited immunity for the arrests. 

 
Dismissing the complaint of the chiropractors without prejudice, the court left 

room for re-filing an amended complaint "on theories of liability that do not 
depend on MUAs being legal and theories for which the defendants would not be 
entitled to qualified immunity." 

 

Equine dentists may challenge constitutionality of practice act 

Issue:  Cross-discipline 
practices 
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Four equine dentists and the two horse breeders who employ them may 

challenge the constitutionality of statutory provisions prohibiting non-
veterinarians from performing equine dental services, the Supreme Court of 
Texas ruled November 6 (Texas State Board of Veterinary Medical Examiners, 
et al. v. Carl Mitz, et al.) 

 
Reversing a trial court, the state supreme court said the practitioners, who 

received cease-and-desist notices from the state veterinary board, did not have 
to wait until they had exhausted administrative remedies before bringing their 
constitutional claim. 

 
The equine dentists provide various services to horse owners and breeders 

including teeth extraction and "floating," which involves using a file to make teeth 
level and ensure proper alignment. Their practice was allowed up until early 
2007, when the veterinary board determined that these services constituted the 
practice of veterinary dentistry. 

 
After receiving a cease-and-desist order, the equine dentists chose to 

challenge the practice act. In their suit, they argued that the act confers an 
unconstitutional monopoly on licensed veterinarians in the provision of equine 
dental services, and that there is no reasonable basis for prohibiting equine 
dental practitioners from providing their services while allowing laypeople to 
provide similar services such as horseshoeing, branding, birthing, dehorning, tail 
docking, castration, and artificial insemination. 

 
The trial court held that the plaintiffs did not have standing to bring their 

constitutional claim, but the state supreme court disagreed. 
 
The controversy was "ripe for judicial review," said the court, because the 

practitioners had shown that an enforcement action was imminent or sufficiently 
likely and because the threat of such an action created hardship. 

 
 "In light of the continuing threat of civil and criminal liability against the 

practitioners and the direct effect the Act has on their ongoing business 
enterprise, the practitioners have established that they would suffer hardship if 
judicial review is withheld." 

 
Consumer Prot ec t ion 

  
California bar rejects ban on "unreasonable" fees 

 
The  California State Bar, the nation's largest association of lawyers, voted to 

reject a recommendation of its board of governors and not change its ban on 
"unconscionable fees" to a ban on "unreasonable fees," the language of the 
American Bar Association Model Rules of Professional Responsibility. 

 
The ABA Model Rules and the California Rules of Professional Conduct have 

different guidelines for establishing whether a fee is “unreasonable” (ABA) or 
“unconscionable” (California). Both take into account such factors as the time and 
labor involved, difficulty level, experience, and time limitations.   

 
But the ABA also considers “the fee customarily charged in the locality for 

similar legal services.” California does not. Rather, it lists three factors the ABA 
leaves out: the amount of the fee in proportion to the value of the services 
performed, the relative sophistication of the member and the client, and the 
informed consent of the client to the fee. 

 
 

Issue:  Constitutionality 
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