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Lic ensing 
 
 

Misdemeanor or felony? Unlicensed 
practice may be either 
 

A student midwife who had 
been convicted of the unlicensed 
practice of medicine lost an appeal 
of that ruling April 18, when the 

Court of Appeal of California in Los Angeles ruled that the unlicensed practice 
of many of the actions associated with midwifery is also the unlicensed 
practice of medicine (The People v. Katharine Louise McCall). 

 
Although California law allows a student midwife to actively practice under 

the supervision of a licensed midwife or physician, the defendant in the case, 
student midwife Katharine McCall, took that liberty one step too far when she 
contracted with an expectant mother for delivery.  

 
McCall did inform her client that she was not currently licensed and 

assured the woman that a licensed professional would be present at the birth. 
 
             See Licensing, page 11 
  

Discipline  
 
 

Informal policy was improper rule-making 
 

An informal policy of the 
state board of pharmacy—to 
suspend the licenses of 
pharmacists if they were 

currently suspended in other states—was a rule under the definition of the 
Administrative Procedure Act and improperly created outside the strictures of 
that act, the Texas Court of Appeals ruled May 3 (Texas State Board of 
Pharmacy, et al v. Tiana Jean Witcher) 

 
The case involved North Carolina pharmacist Tiana Witcher, whose new 

husband was killed in a car accident in November 2007. As the one-year 
anniversary of her husband's death approached, Witcher began drinking, and, 
after a visit to the hospital for alcohol poisoning, referred herself to that state's 
professional health network and entered into a monitoring contract to seek aid 
for her alcohol abuse. 

 

Issue:  Appropriate criminal 
charges for unlicensed practice 
 

 

Issue:  Reciprocal discipline and 
administrative procedural rules 
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When Witcher failed to live up to that self-imposed monitoring agreement, the 
North Carolina pharmacy board suspended her license in 2010 on the grounds that 
she was unfit to practice. 

 
Witcher, who also possessed a Texas license, moved to that state to live with 

her father, enrolled in another professional recovery network program, and seemed 
to have gotten her alcohol problem under control. But when the Texas board learned 
of the North Carolina discipline action, it moved to suspend Witcher's license until 
her North Carolina suspension was lifted. 

 
After a hearing, an administrative law judge recommended only a five-year 

probated suspension, based on several mitigating factors. These included Witcher's 
voluntary participation in professional health programs, her apparent sobriety, and 
the financial hardships she would incur if she were to return to North Carolina to 
seek the reinstatement of her license there. 

 
But the Texas pharmacy board had an informal policy mandating the suspension 

of any pharmacist with an active suspension in another state. Despite the fact that 
pharmacists sanctioned for more egregious conduct than hers had received 
probated sentences in the past, Witcher found herself on the wrong end of this 
informal policy, and the board voted to suspend her license.  

 
It also required her to submit to monitoring with the Texas 

pharmacist health program. Because both programs required physical 
presence in the state, this precluded Witcher from participating in the 
North Carolina program she had to complete for reinstatement there. 

 
Witcher appealed. She argued, among other things, that the 

board's reliance on its informal policy violated the state's 
Administrative Procedure Act, which requires formal promulgation of 
agency rules. A trial court agreed and reversed the board's decision, 

and was affirmed by the Court of Appeals. 
 
Chief Justice J. Woodfin Jones rejected the board's argument that the policy in 

question had been only a "statement regarding . . . the internal management or 
organization of a state agency and not affecting private rights or procedures," one of 
the exceptions to the rulemaking requirements of the APA. He noted that there was 
"little doubt" that the policy was a rule as defined by that statute. 

 
"The order," he wrote, "essentially states that the board is duty-bound to impose 

reciprocal disciplinary action without regard to any other factor that might be 
considered in individual cases." 

 
"Significantly," he continued, "although the board found that requiring Witcher to 

participate in the [North Carolina] program as a precondition to having the 
suspension of her North Carolina license lifted is not reasonably possible given her 
current circumstances, it nonetheless ordered her to do just that." The court 
remanded Witcher's case to the board. 

 
Justice Melissa Goodwin dissented from the majority's opinion in the case, 

writing that she believed the board's policy did not bind its choice of actions, with the 
ultimate decision still within the board's power of discretion. 

 
Groping co-worker qualifies as “gross immorality,” court rules 

 
An Ohio appellate court in Ohio restored discipline imposed by the state’s 

board of pharmacy on a licensee who had fondled a co-worker at a drugstore in 
the state. The June 13 ruling overturned a lower court that the phrase “gross 

Issue: Defining conduct that 
amounts to "gross immorality" 
 

 

Because the informal policy was applied 
without consideration to the circumstances 
in individual cases, the policy was akin to a 
"bright-line" rule controlled by the APA. And, 
because the rule was not created in 
accordance with APA procedures, it was 
invalid, the court said.  
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immorality” was insufficiently defined under the law (Raymond P. Denuit v. Ohio 
State Board of Pharmacy). 

 
The case involved Raymond P. Denuit, a pharmacist at a CVS in Portsmouth, 

Ohio, who was terminated in 2007 after his employers learned that he had groped a 
female co-worker. Denuit initially submitted a written statement claiming that the 
woman had "seemed to invite breast massage," but later denied the groping had 
occurred at all during testimony at a discipline hearing initiated by the state's 
pharmacy board in response to the accusation. 

 
However, store video cameras provided concrete evidence of Denuit's 

impropriety, and the board ruled that he had not only committed the infraction, but 
had also lied to the board during its investigation. Denuit, who the board ruled was 
guilty of "gross immorality" and unprofessional conduct, was assessed a $6,500 fee 
and had his license suspended indefinitely. 

 
When Denuit appealed, the state trial court ruled that the evidence showed that 

the pharmacist did, indeed commit the sexual offense but the board had failed to 
provide sufficient evidence that Denuit had misled investigators.  

 
The court also found that the board had failed to show that the lone 

surviving charge against Denuit was sufficiently wicked, on its own, to be 
classified as "gross immorality." Because the wording of the board's 
decision indicated that the "gross immorality" tag applied to Denuit's 
conduct referred to the commission of all three of the violations the 
pharmacist had committed, the court remanded the case to the board for a 
re-determination of the penalties to be imposed on him. 

 
The board, unrepentant, issued a particularly unsparing response to the trial 

court's order, noting that Denuit's behavior was "not only immoral but grossly 
immoral" and that "to force oneself on another in such a sexual manner in the 
confines of a board-licensed facility . . . is exceptionally unprofessional."  

 
The board then reimposed the indefinite suspension of Denuit's license, and the 

pharmacist appealed again. 
 
On the next appeal, the trial court again ruled against the board, stating that it 

had not provided a standard by which "gross immorality" could be defined and that 
the standard was, thus, impermissibly vague. And, citing the statutory provision 
defining "unprofessional conduct," the court declared that Denuit's actions clearly did 
not meet that definition. The decision of the board was reversed. The board then 
appealed both decisions to the Court of Appeals of Ohio, Jackson County. 

 
In this appeal, the board argued that the lower court had abused its discretion 

when it had reversed the discipline imposed on Denuit, claiming that the lower court 
was wrong when it ruled that the groping, by itself, was insufficient to warrant the 
label "gross immorality," that the phrase itself was impermissibly vague, and that the 
court acted improperly when it ordered a reconsideration of the penalties against 
Denuit without offering any guidance, an action the board considered an intrusion on 
its authority. 

 
The Court of Appeals, in a decision by Judge William Harsha, upheld the lower 

court's order that the board reconsider whether "gross immorality" could be applied 
to the single remaining charge against Denuit and to reconsider the penalty against 
the pharmacist.  

 
Harsha said an order to reconsider the penalty was a reasonable response to the 

vagueness of the board's order, and did not constrain the board in any way that 
lessened its authority. 

Resorting to the use of a Webster's 
Dictionary, the court concluded that a 
licensee was guilty of gross immorality 
"when his conduct goes flagrantly 
beyond accepted standards of what is 
right or just in behavior or is 
unmitigated in any way." 
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However, the appellate court reversed the lower court's ruling that the phrase 
"gross immorality" was insufficiently defined. "We are unaware of any precedent that 
states a statute is unconstitutional if it does not explicitly define a relevant statutory 
phrase, particularly when the phrase's meaning is clear and can be ascertained from 
a dictionary." The board's decision should have been upheld, the judge said.  

 
'Undoubtedly," Harsha continued, referring to the dictionary definition of "gross 

immorality," "unbuttoning the shirt of a co-worker, reaching inside her garment, and 
fondling her under her bra without permission for approximately one minute during 
work hours goes flagrantly beyond accepted standards of what is right or just in 
behavior." 

 
Discipline, fine reversed for lack of introduced evidence 
 

A discipline order imposed by the state dental board on a dentist who had 
placed advertising linking dementia to missing teeth was reversed June 21 by the 
Supreme Court of Idaho for lack of evidence (Lon N. Peckham v. Idaho State 
Board of Dentistry and Kevin T. Stock). 

 
A dentist licensed in the state since 1986, Lon Peckham came to the attention of 

the board for two unrelated incidents. 
 
The first resulted from his treatment of a patient who had sought a crown for her 

tooth. The patient, who thought she was purchasing a silver crown, actually received 
a silver amalgam crown, consisting of both silver and other materials. The crown, for 
reasons that were difficult to determine, detached shortly thereafter, and the patient 
decided to file a complaint against Peckham. 

 
The second resulted from an ad Peckham published, entitled "Shocking 

Research from World Authority Finds a Link Between Dementia and Missing Teeth," 
and which made the titular claim. That ad drew another complaint, followed by a 
letter from the board demanding that Peckham pull the ad.  

 
The actual discipline charge concerned a subsequently-published page on 

Peckham's website entitled "The Truth About Dentures," which promised "truths" the 
state dental board did not want patients to know and reiterated the claims of the 
newspaper ad, while adding further claims that missing teeth were also tied to 
diabetes and heart disease. 

 
No sources were cited on the page for the claims, and Peckham wrote on the 

page that, "to be perfectly honest, we don't know exactly why all these facts are 
true." However, elsewhere on the site, a longer version of the claims was published 
with citations, including one to the Journal of the American Dental Association 
article, which referenced a correlation between tooth decay and dementia in a long-
term study of Roman Catholic nuns, but that also failed to determine causation. 

 
The board filed an administrative complaint against Peckham in 2009, charging 

that he had failed to provide his patient with a real crown and that he had engaged in 
deceptive advertising. After a hearing, the board ordered to Peckham to pay $43,000 
in fines and legal costs. 

 
Peckham appealed, and the case eventually rose to the Supreme Court, which 

issued an opinion by Justice Warren Jones. He reversed the board's decision 
because it had not presented sufficient evidence to prove that Peckham had 
committed any professional violations. 

 
Peckham argued that, in the board's decision that he had misled his patient 

about the nature of the type of crown he would install, the board had failed to provide 

Issue:  Evidence of grounds 
for discipline 
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a standard of care. The board, for its part, claimed that a standard of care was not a 
requirement because the case was only an administrative action. 

 
Siding with Peckham, Jones wrote that, even assuming that what Peckham 

installed in his patient's mouth was not a crown, "there is simply no evidence that a 
dentist in good standing under the circumstances that Dr. Peckham encountered 
would have apprised his patient of the obscure semantic distinction between a 
'crown' and an 'amalgam buildup.'" Without a standard introduced into evidence, 
nothing existed to show that Peckham had failed to live up to his professional duties. 

 
As for Peckham's misleading advertising, despite the incredible-seeming nature 

of his statement, the board had failed to introduce any expert testimony to rebut his 
claims or to introduce Peckham's sources into evidence. "Therefore," Jones wrote, 
"there is no basis for concluding that Dr. Peckham's unrebutted testimony was 
inaccurate."  

 

Pending discipline cannot stop licensee's suit against board for damages 
 

A civil damages suit initiated against Louisiana’s dental board for its actions 
in investigating a licensee does not need to wait until the conclusion of the 
disciplinary case before going forward, a state appellate court ruled May 15 
(Ryan Haygood and Haygood Dental Care v. Ross H. Dies, et al.). 
 
In 2006, the state dental board began an investigation into dentist Ryan 

Haygood's treatment practices after receiving complaints. After ruling that he 
engaged in deceptive conduct toward his patients, offered discounts for patient 
referrals, and fell short of acceptable practice standards, the board eventually 
revoked Haygood's license 

 
Haygood appealed the revocation, and, before a final decision was reached, he 

also filed suit against several board employees and private citizens who aided in the 
investigation and acted as expert witnesses against him. He accused them of 
conspiring against him and committing defamation, and sought monetary damages. 

 
Because of the pendency of Haygood's appeal of the board's decision, the 

defendants filed a motion to set aside the dentist's suit as premature, arguing that 
both court cases centered around the same event and that the civil suit could not be 
heard until Haygood had exhausted his administrative remedies. 

 
A lower court granted the board's motion. Although the judge admitted that the 

issue was very difficult to decide, he nonetheless ruled that Haygood's suit should 
be dismissed, noting that, as a result of the pending appeal of the board's 
decision, "many of the substantial and necessary facts are not ripe or final" for a 
decision to be made. 

 
Haygood appealed that decision. In the interim, another appellate court ruled 

in his favor in his appeal of the board's discipline, finding that the board's counsel 
had acted inappropriately by fulfilling both the roles of adjudicator and the board's 

advocate, violating Haygood's right to an impartial judge, and the case was 
remanded to the board. 

 
Faced with this decision, Haygood moved to restart his civil suit, but the board 

defendants still claimed the suit was premature, noting that the board had taken up 
the case again on remand and that a final decision in the case had still not been 
made. The case went to the Court of Appeal of Louisiana, which issued an opinion 
allowing Haygood's suit to continue. 

 
The dental board, noted the judge, "never had any jurisdiction whatsoever" over 

Haygood's civil suit. "The dental board and the reviewing courts simply do not have 

Issue:  Licensee lawsuits over 
investigation and discipline 
 

 

Haygood complained that 
the complaints made against 
him were actually from dental 
competitors and that his own 
dental hygienists cooperated 
with investigators to produce 
false evidence against him. 
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the authority to adjudicate the tort claims raised by [Haygood] in the present suit . . . 
or to award monetary damages." 

 
"Although the proceedings to revoke Haygood's dental license and the damage 

suit are intertwined," the court concluded, "[Haygood's] suit encompasses matters 
which go far beyond the licensure issue." 

 
 

“Unwanted” telephone calls not a sufficient basis for discipline 
 

An appellate court partially overturned discipline actions against a doctor 
who had threatened to “crush” a nurse because one of the points on which the 
doctor had been charged, making “unwanted” phone calls, did not merit 
discipline, and because the state medical board had been too reliant on hearsay 

evidence (Amjad Butt v. Iowa Board of Medicine). 
 
Amjad Butt, a cardiologist, was fired from his job at Medical Associates, a 

medical practice in Clinton, Iowa, in 2008. The state's medical board investigated 
and discovered that Butt had harassed and threatened harm to two nurses, one of 
whom he supervised and whom he called 38 times after she made a complaint 
against him, and had made numerous inappropriate sexual comments to coworkers 
and patients. 

 
The board filed charges against Butt. In response, the doctor sent a letter to the 

board in an attempt to defend himself against the allegations made against him by 
one of the nurses, which, in his words, were that he "had been accused by [the 
nurse] that I threatened to cut her carotid, that I wanted to bury her, that I wanted a 
baby from her and that I have done something with a patient when he/she was under 
sedation." He said all these allegations were false. 

 
Butt rejected a proposed settlement from the board, but agreed to undergo a 

polygraph test. The results of the polygraph were favorable to Butt, but the board 
went ahead with charges anyway. After the board filed its list of evidence, Butt 
objected to several investigative reports and written recordings on the ground that 
they were inadmissible hearsay evidence, complaining that several of the board's 
exhibits were "hearsay upon hearsay upon hearsay." 

 
Despite Butt's objection, the board allowed the contested 

evidence into the record. On conclusion of the case, the board 
determined that many, but not all, of the allegations against Butt —
including some of the most serious—were true. Butt was fined 
$5,000 and placed on five years' probation. 

 
Butt appealed, making several arguments against the ruling. 

The case eventually reached the Court of Appeals of Iowa, which 
issued a written decision June 12. 

 
Among Butt's claims was that the board did not have sufficient 

evidence that he had bothered one of the nurses by making 
"numerous unwanted calls" to her, a reduced offense from the 

"numerous harassing calls" with which Butt had originally been charged. This claim 
was undercut, however, by Butt's own admission, in his letter to the board in 
response to the charges, that he had, in fact, called the nurse several times. 

 
However, the court was "troubled by the board's conclusion that making an 

unwanted call is a lesser-included offense to the charge of making a harassing 
telephone call."  

 

Issue: Behavior qualifying as 
unprofessional conduct   

 

One of the nurses, who alleged that Butt 
had threatened to "crush" her, stated to her 
supervisors that she believed she was 
threatened and harassed by Dr. Butt on 
Medical Associates' time. "I am hoping this 
behavior will not be tolerated from physicians 
in the future. I am also hoping for a long life 
ahead of me. If something does happen to 
me, I hope that Medical Associates will 
enlighten investigators of the preceding event 
that has occurred with Dr. Butt." 
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"Unwanted calls may not be the same as harassing telephone calls," the judge 
noted, concluding by ruling that the inclusion of the "unwanted telephone calls" as a 
chargeable offense was not warranted. 

 
Further, on a related matter—whether Butt had induced others to make calls to 

the nurse on his behalf—the court ruled that the board did not have substantial 
evidence to support its adverse findings because it had completely relied on hearsay 
evidence. 

 
Although administrative agencies in Iowa are not bound by the "technical rules of 

evidence," the court said, according to the Iowa Administrative Procedure Act, 
hearsay evidence of the type used by the board is only allowed when the "interests 
of the parties will not be prejudiced substantially" and is subject to cross-examination 
by an opposing party. The court remanded the case to the board to revise the 
discipline of Butt. 

 
Fixing discipline errors, board makes unlicensed practice sanctions stick 
 

After a discipline decision issued against an engineering firm for unlicensed 
practice was rejected for a lack of specificity in its findings of fact, the Arkansas 
Contractors Licensing Board successfully remedied its errors on remand and 
was able to make its reimposed discipline stick, the Court of Appeals of 

Arkansas, Division Three, ruled May 29 (Gore Engineering Associates v. Arkansas 
Contractors Licensing Board). 

 
Gore Engineering Associates found itself on the wrong side of the Arkansas 

Contractors Licensing Board when the board ruled that the firm had performed 
contractor work without a license. 

 
On a first appeal by Gore, the court found that the board had failed to make 

sufficiently specific findings of fact and remanded the case. The board followed 
through on the court's instructions, writing a more detailed statement of its factual 
findings, and the case went back up to the court, which issued an opinion written by 
Judge John Pittman, affirming the board's new decision. 

 
In its appeal, Gore challenged the evidence that the board used to make its 

ruling, arguing that the work that was the subject of the discipline charges was within 
the acceptable range of tasks open to licensed engineers and that the firm's client on 
the problematic project had done his own general contracting. Although evidence 
had been introduced to support those findings by the board, Gore's attorney argued 
that the witness who supplied the evidence was biased and that the information he 
supplied was hearsay. 

 
Judge Pittman, however, noted both that the credibility of witnesses was outside 

of the scope of the court's review and that hearsay is admissible for the discipline 
decisions of the board, which made the board's reliance on the testimony valid. 

 
Doctor's discipline for f i l ing ungrounded recommendation is overturned 
 

A doctor who had filed a recommendation for a greatly-unqualified applicant 
for licensure in the state—despite not knowing anything about the applicant’s 
practice history—could not be disciplined because the recommendation form 
itself was vague and invited arbitrary discipline, an Ohio appellate court ruled 

May 21 (George Franklin Calloway, Jr. v. Ohio State Medical Board).  
 
The doctor writing the recommendation showed bad judgment, the court said, 

but did not knowingly make false statements. 
 

Issue:  Specific findings of fact 
in discipline cases 

 

Issue: Unprofessional conduct 
in recommendation practices 
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The case, which included expert testimony as to the recommendation form itself, 
was seemingly in contradiction to another recently-decided case based on the same 
events. 

 
 Physician George Calloway found himself the subject of an investigation by 

Ohio's medical board after he submitted a form recommending fellow doctor 
Christopher Rice. 

 
Rice, a New York physician with a troubled history of felony convictions, 

malpractice actions, gross negligence, and drug addiction, whose licenses in both 
Illinois and New York had been revoked, had sought letters from Ohio physicians to 
recommend him for licensure in the state. Calloway, who had been a medical 
student with Rice but could not remember having met him and was unaware of his 
history of discipline, agreed to submit a letter on his behalf, despite having never 
observed Rice in practice. In the letter, Calloway described Rice's medical skills and 
relationship with patients and co-workers as "excellent." 

 
However, as a result of his abysmal professional record, the 

board permanently denied Rice's application, then turned to 
investigating the physician, who it believed had acted unprofes-
sionally in recommending Rice for licensure. It charged Calloway 
with making a "false, fraudulent, deceptive, or misleading 
statement" to the board in an attempt to secure a license. 
 

At a hearing, Calloway explained that he had submitted the 
positive assessment for Rice based on their "professional" 
interactions during a 30-minute face-to-face meeting the two 
doctors had before Calloway agreed to recommend Rice. At the 
time, he stated, he had believed everything that he had written 
and had not intended to mislead the board. 

 
According to the board, the recommendation process does 

not actually require that a sponsoring physician have observed 
the professional activity of the applicant and a valid subjective opinion could be 
based solely on a discussion of medicine. Board officials who testified confirmed the 
subjective nature of the recommendations, and admitted that no duty existed for a 
recommending physician to investigate the background of an applicant. 

 
Dawn Bikowski, a professor of linguistics from Ohio University, testified on 

Calloway's behalf that, in her expert opinion, the recommendation form "does not 
allow any valid assumption to be made as to how well or under what circumstances 
the recommending physicians knows the applicant." 

 
The hearing examiner ruled that the board had presented insufficient evidence to 

prove that Calloway had committed a professional violation. However, the full board 
ruled that Calloway had violated the professional code. In the board's opinion, 
Calloway had not actually known Rice for the six months required to complete the 
recommendation form, and had thus acted to mislead the board. 

 
Calloway appealed that decision, and the case went to the state's Common 

Pleas Court, which affirmed the board's discipline. Calloway appealed again, and the 
case went to the Ohio Court of Appeals in Columbus, which issued a decision 
written by Judge John McCormac. 

 
In his appeal, Calloway actually challenged the decision of the lower appellate 

court as much as he did the board's decision. The Common Pleas Court, he argued, 
had made findings of fact, adverse to Calloway, that the board had never actually 
made itself. 

 

Rice was able to ensnare at least two 
physicians to file paperwork on behalf of his 
attempt at licensure. Michele Oyortey, the second 
physician who agreed to sponsor Rice's 
application, despite having only interacted with 
him on a couple of social occasions, was also 
disciplined by the board. Oyortey lost an appeal of 
that discipline (see Professional Licensing 
Report, November-December 2012). The Court of 
Appeals distinguished the two cases as a matter 
of degree, noting that Oyortey could be disciplined 
because she did, in fact, lack sufficient information 
to recommend Rice as a physician. 
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And, in fact, the board actually had failed to make crucial fact-findings it needed 
to support its contention. After the hearing examiner had ruled that Calloway had not 
intended to mislead the board, the board formally adopted that finding when it made 
its final decision. There was, therefore, no evidence to support its conclusion that 
Calloway had intended to mislead the board when he stated that he had known Rice 
for at least six months. 

 
Calloway also claimed that the vague wording of the recommendation form, 

which rendered it subject to more than one reasonable interpretation, meant that any 
attempt to discipline a physician for misleading statements on the form would be a 
violation of due process. McCormac agreed, writing that, not only was the phrase 
"must have known the applicant for at least six months" subject to multiple 

interpretations, but that "the form does not contain clear criteria as 
to how" a recommending physician should assess an applicant's 
skill and character. 

 
As no rule requires that a recommending physician investigate 

an applicant, if doctors simply know so little about an applicant that 
they are unaware of a shady and unprofessional past, as long as 
they have some knowledge —truthful or not—of the doctor's 
practice, that fact is insufficient to garner discipline for a fraudulent 
statement. 

 
Although Calloway "may have displayed bad judgment in 

completing the recommendation form on behalf of Dr. Rice, such did 
not constitute knowingly making false statements." 
 

Board required to have verbatim record of discipline decision 
 

Discipline imposed on a cosmetologist for leasing space to an unlicensed 
practitioner must be reversed and the cosmetologist’s discipline case remanded 
to the board because the state’s board of cosmetology failed to keep a verbatim 
record of its discipline decision, the Delaware Supreme Court ruled June 20. 

(Randall Richardson v. Board of Cosmetology & Barbering of the State of Delaware.) 
 
From 2002 to 2011, Randall Richard, a cosmetologist in Newark, Delaware, 

leased space in his salon to his wife, Sharon, that she would use as a nail 
technician. Unfortunately, during almost all of this time, Sharon Richardson's 
cosmetology license was expired, a fact that her husband knew. 

 
The Richardsons' illicit leasing eventually came to the attention of the state's 

board of cosmetology, and a complaint was filed against Randall for leasing his 
space to an unlicensed practitioner. Although Richardson admitted wrongdoing and 
signed on to a consent agreement with the state, the board rejected the 
compromise, saying that the $750 fine was too small. 

 
After a disciplinary hearing, the board suspended Richardson's license for 90 

days, re-imposed the $750 fine, and placed him on probation for one year. The 
actual substance of the hearing was presided over by a hearing officer without the 
presence of the board and the board chose not to keep a transcript of the meeting 
where it approved of the hearing officer's discipline recommendations. 

 
Seizing on that decision, Richardson appealed, arguing, among other things, that 

the board had improperly failed to produce a record of his discipline hearing. The 
case eventually made its way to the Delaware Supreme Court, which issued a 
decision authored by Justice Henry Ridgely. 

 
Ridgely agreed with Richardson, ruling that the board had failed to keep a 

sufficient record of the proceedings. Delaware administrative procedure law, Ridgely 

Issue: APA compliance in 
disciplinary proceedings 
 

 

Dissenting Judge Gary Tyack believed that 
Calloway's discipline should have been upheld. 
"Dr. Calloway is an extremely intelligent man," 
Tyack wrote, "and he had to know the purpose 
of the form he was filling out was to have the 
State Medical Board of Ohio make an informed 
decision on whether or not to license a 
physician and place the very lives of Ohio 
patients in the hands of such a physician based 
upon recommendations from physicians who 
had actually witnessed the applicant interact 
with patients and medical staff." 
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noted, requires the board to create a verbatim transcript for all hearings in contested 
cases.  

 
The board, having decided not to keep records of the actual hearing in which 

Richardson was disciplined, was unable to provide that record, and the court ruled 
that the case would have to be remanded to the board for "on-the-record 
considerations" of Richardson's challenge to his proposed discipline. 

 
Richardson also argued that the board had erred by suspending his cosmetology 

license. The most it could have done, he claimed, was to suspend the separate 
license he held allowing him to operate a cosmetology shop, given that his offense 
was to lease space to an unlicensed practitioner. However, the statute governing 
cosmetology does not distinguish between the two types of licenses for discipline 
purposes, and Richardson's professional license could be sanctioned, the judge 
said. 

 

Foreign convictions don’t automatically trigger discipline 
 

A South Korean criminal conviction for theft cannot trigger a mandatory 
license suspension for an attorney convicted of criminal theft, the U.S. Court of 
Appeals for the District of Columbia ruled June 20.  The court found that the 
conviction could nevertheless be considered in criminal cases if a judicial body 

determines it would be fair to consider it (In re Jinhee Kim Wilde). 
 
In 2009, attorney Jinhee Kim Wilde was convicted in a South Korean court after 

she stole $1,100 from a fellow passenger on a flight to Incheon. When news of that 
conviction eventually came to the attention of the Washington Bar, it filed an order to 
temporarily suspend Wilde's license under a rule that allowed for the mandatory 
suspension of a licensee in the case of a criminal conviction prior to the filing of 
formal discipline charges. 

 
Wilde objected, arguing that her South Korean conviction, imposed by a court in 

a foreign country without the same constitutional protections afforded defendants in 
the United States, did not count as a criminal conviction for the purposes of the 
suspension rule. Wilde was suspended anyway, and formal proceedings seeking her 
disbarment were initiated. 

 
After a Maryland court dismissed charges against Wilde that had been 

brought in that state, Washington's Board of Professional Responsibility 
recommended to the Court of Appeals that Wilde's suspension be lifted for 
the reasons she had argued, based on its interpretation that the bar rule, 
which referred to convictions either in a D.C. court or a "court outside the 
District of Columbia or in any federal court," applied only to convictions 

from domestic courts. 
 
The recommendation by the board pitted it against the Bar Counsel, who argued 

that an inability to use foreign conviction for discipline purposes would put it in the 
difficult situation of having to discipline attorneys convicted in foreign countries by 
opening a new case and collecting evidence from abroad. 

 
The court, in an opinion written by Judge Belson, agreed with Wilde. "In light of 

the many considerations that would arise in connection with application of [the rule] 
to foreign convictions, it must be concluded that in completing the formidable task of 
adopting rules for the disciplinary proceedings for the newly created Bar of the 
District of Columbia, . . . this court did not consider this matter, and did not include 
convictions in the courts of foreign nations within the reach of [the rule]." So Wilde 
could not have her license suspended on the basis of her conviction alone. 

 

Issue:  Effect of foreign crimes 
on U.S. state license 
 

 

"The omission from [the rules] of 
any provisions whatsoever regarding 
foreign convictions is glaring," the 
court wrote. 
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In an effort to fully settle the law, the court said that although the conviction could 
not be given mandatory effect , it could nonetheless be considered in an original 
case brought by the Bar Counsel. In such cases, the Bar Counsel would now have 
to prove that the use of the conviction would be fair, given the form of judicial 
proceedings in the country from which it originated. 

 
 
Licensee can be disciplined despite lacking in-state license 
 

A resident attorney who practiced only federal law before the United States 
Patent and Trademark Office could nevertheless be disciplined by the state’s 
courts because his representation of clients in the state met the definition of 
“practice” as found in the state’s lawyer regulations, the West Virginia Supreme 

Court ruled June 5. (State of West Virginia ex rel. Olen L. York, III v. West Virginia 
Office of Disciplinary Counsel and West Virginia Lawyer Disciplinary Board). 

 
Olen York, a resident of West Virginia, licensed Ohio attorney, and registered 

patent attorney, who practiced before the federal Patent and Trademark Office, 
found himself on the wrong side of his home state's Bar Disciplinary Board after 
keeping sloppy payment accounts and taking client funds for his own use. 

 
Although York was not a member of the West Virginia Bar and never appeared in 

its courts, he did represent West Virginia clients before the Patent Office in the state 
and worked in an office in Huntington, which led the Disciplinary Board to file 
charges against him seeking discipline. 

 
York appealed the charges to the Supreme Court, claiming that the state's 

lawyer discipline bodies had no ability to discipline him because he did not hold a 
West Virginia license or practice law in the state. 

 
The Court, in an opinion by Justice Margaret Workman, did not agree with York's 

argument. Borrowing from Iowa case law, Workman noted that despite the fact that 
York never appeared in the state's court system, his practice of federal law within the 
state subjected him to the state's professional regulatory regime. 

 
York had also argued that the state's attempt to regulate his federal law practice 

was a usurpation of federal authority, as it was federal law that had granted him a 
license to practice. However, because the state was not seeking to revoke or 
suspend York's ability to practice before the Patent Office, the state's discipline was 
not in conflict with his federal privileges. 

 
York's appeal was dismissed, allowing the board to continue its prosecution. 

 

Lic ensing 
 

Felony or Misdemeanor? Unlicensed practice may be either (from page 1) 
 
However, no such person was, in fact, present during the prenatal care McCall 
provided, nor during the birth itself. 

 
The delivery itself was not a simple one. During the birth, McCall informed her 

client that the baby’s head was stuck against the mother’s pelvic bone, an 
emergency situation known as shoulder dystocia. McCall acted to fix the situation, 
and the baby was delivered. And, aside from the actual guiding of the baby, McCall 
performed several other medical tasks during the delivery, such as administering 
lidocaine and stitching torn skin. At no point did McCall call for emergency 
assistance. 

 

Issue:  Discipline of out-of-
state licensees  
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When prosecutors learned of the birth, McCall found herself charged with the 
unlicensed practice of medicine, a felony. After a jury trial, she was convicted, and 
her appeal followed.  

 
McCall's most cogent argument on appeal was that she was improperly charged 

with felony unlicensed practice of medicine when, if anything, she should have been 
charged with the unlicensed practice of midwifery, only a misdemeanor. 

 
However, her case was not particularly strong. Both expert witnesses who 

testified on her behalf believed that she had acted correctly to fix the misalignment of 
the baby, as that was an emergency situation which could not wait for licensed 
professionals to arrive, but one of her witnesses also testified that he believed she 
had engaged in unlicensed medical practice by delivering the baby without 
supervision. 

 
Justice Paul Turner, writing for the majority, also did not agree with McCall. The 

separate unlicensed practice provisions of the state's medical practice act which 
cover physicians did not overlap, he noted, and even licensed midwives still needed 
the supervision of a physician. “Nothing in the Midwifery Act,” he wrote, “shields a 
midwife, licensed or unlicensed, from prosecution for practicing medicine without 
certification.” 

 
The actions that could be considered the unlicensed practice of midwifery were 

different from those that constituted unlicensed practice of medicine, Turner said. "A 
person violates the Midwifery Act by holding him or herself out as a midwife when 
not licensed as such, or by failing to make required disclosures or to report required 
information. In none of those situations does the violation result in the illegal practice 
of medicine.” 

 
He concluded: “Her conduct above and beyond the failure to secure supervision 

constituted, as the jury found, practicing medicine without certification.” 
 

Work-experience standard not specific enough to judge candidate 
 

The Pennsylvania engineering board’s work-experience requirements for 
applicants for a full engineer’s license were insufficiently specific to deny an 
applicant who had applied to take the test after spending several training years 
in non-design positions, a state appellate court ruled June 4 (Arun Kumar 

Sharma v. State Registration Board for Engineers). 
 
After Arun Sharma was certified as an engineer-in-training in 2001, he 

continually worked as a contract engineer for the Department of Defense at both 
Northrup Grumman and Boeing, performing both computer engineering and 
engineering-based review of projects. 

 
In 2010, seeking to solidify his credentials, he applied to take 

Pennsylvania's engineer-licensing exam, but found his request 
denied by the board. Sharma, the board explained, did not have 
the required engineering experience to qualify him for a full 
license and the work he performed did not require the 
application of engineering principles. 

 
After a hearing in which Sharma supplied the only evidence, 

the board denied him again, further elaborating that he had 
insufficient design experience and that his work did not require 
him to use his engineering knowledge regularly to prepare him 
to be a fully-licensed engineer. 

 

In order to be eligible to take the licensing 
exam, an engineer-in-training must, according to 
Pennsylvania law, have "four or more years of 
progressive experience in engineering work 
performed after the issuance of the engineer-in-
training certificate and under the supervision of a 
professional engineer or a similarly qualified 
engineer of a grade and character to fit him to 
assume responsible charge of the work involved 
in the practice of engineering." 

Issue:  Specificity of standards 
for license qualification 
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Sharma then appealed to the courts, acting as his own attorney, arguing that the 
board improperly disregarded his experience as an engineer. 

 
Surprisingly, for a case of this manner, in which an applicant challenges a 

board's qualifications judgment, the state’s Commonwealth Court, in an opinion 
written by Judge Mary Leavitt, reversed the board, finding that it had erred, and 
remanded the case. 

 
Despite the fact that Sharma's engineering experience may not have been in 

design, the statutes that govern engineers' licenses allow for "nondesign experience" 
to qualify an applicant, as long as engineering principles were required to perform 
the work. "In focusing on Sharma's nondesign work," Judge Leavitt wrote, "the board 
failed to consider the unrebutted evidence that Sharma's work required him to 
employ engineering principles on a regular basis and that he did so." 

 
And Leavitt continued, noting that the board had failed to give Sharma any 

guidance on what was expected of him. "Accordingly," she wrote, "the board must 
provide objective criteria to applicants lest it create unreasonable barriers to entry 
into the engineering profession. The examination should be the primary means of 
entry to the profession." 

 
"The board," she concluded, "needs to specify which of Sharma's engineering 

positions was inadequate or what additional information he needs to give the board 
to show that his experience qualifies him to sit for the examination." 

 
 

Horse dentistry must be licensed, court rules 
 

A Missouri appeals court upheld an injunction sought by the state’s 
veterinary board against a woman who been practicing tooth floating—the 
smoothing of horses’ teeth—without a license and upheld Missouri’s veterinary 
licensing system as compatible with the state’s constitution (Missouri Veterinary 
Board v. Brooke Rene Gray and B&B Equine Dentistry). 

 
In 2007, the Missouri Veterinary Board sent a letter to Brooke Rene Gray 

informing Gray, who does not have a veterinary license, that her business, B&B 
Equine Dentistry, was operating in violation of the law. 

 
Gray continued fixing horse teeth despite the letter and, in 2011, the board filed 

for an injunction against Gray with a circuit court. The injunction was granted and 
Gray appealed. The case went to the Court of Appeals of Missouri, Western District, 
Special Division, which issued a ruling February 19 written by Judge Thomas 
Newton. 

 
On appeal, Gray argued that the board could not have power to prevent 

her from practicing dentistry because to do so would be arbitrary and in 
violation of the Missouri constitution, which protects individuals’ rights to the 
“gains of their own industry.” Gray argued that the state had no legitimate 
interested in regulating equine dentistry, citing, among other things, the 
notion that her teeth-floating skills may exceed those of licensed 
veterinarians, evidence —to her—that the state’s veterinary licensure 
scheme was irrational. 

 
Animal dentistry is statutorily-defined as veterinary practice in Missouri. 

And the Missouri legislature, wrote Judge Newton, citing Linton v. Missouri 
Veterinary Board, a Missouri Supreme Court case, “has a legitimate interest 
in establishing a high level of competence for veterinarians in Missouri 
because healthy domestic animals, a safe food supply, and a sound 
agricultural economy in this state are heavily dependent on veterinary 
services.” 

Issue:  Rationality of state 
licensure requirements 
 

 

Taken to its logical end,” the 
judge said, “Ms. Gray asks us to 
conclude that anyone with 
competency should be able to 
publicly perform, on animals, 
invasive and complex surgical 
procedures, prescribe and 
administer drugs and anesthesia, 
etc. Yet, how is such competency 
to be proven so as to protect the 
public health and safety? Our 
legislature has chosen licensure as 
a means of regulating competency, 
and our courts have upheld the 
rationality of this choice.” 
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When Gray also tried to defend her unlicensed activity by noting that the state 

would allow her to engage in the practice if she did not charge, Judge Newton 
corrected her, noting that although Missouri law does allow for some veterinary care 
to be performed free of charge by unlicensed individuals, the distinction was not 
whether those individuals accepted payment for their services but whether they held 
themselves out as publicly offering services. 

 
 “The remuneration exception,” he wrote, “may well be the distinction between a 

neighborly act of kindness and a public business that the state has more of an 
interest in regulating.” 

 

On supervision, court defers to nursing board over medical groups  
 

The state nursing board was entitled to deference in its interpretation of the 
law, the Iowa Supreme C said May 31, in upholding new rules passed by the 
board allowing nurse practitioners to supervise fluoroscopy. The suit 
challenging the rules was filed by various professional medical associations in 

the state (Iowa Medical Society and Iowa Society of Anesthesiologists v. Iowa Board 
of Nursing and Iowa Association of Nurse Anesthetists and Iowa Nurses 
Association). 

 
After the state's nursing board adopted rules allowing advanced registered nurse 

practitioners to supervise radiologic technicians using fluoroscopy in 2009 the state's 
medical society and society of anesthesiologists brought suit to overturn those rules. 

 
Supporters of the new rule had claimed that the supervision of fluoroscopy is a 

fairly common practice, with hospitals across Iowa having engaged in the practice 
for more than twenty years. However, prior to the rule-making, the state's 
administrative code simply stated that the procedure could be performed under the 
supervision of a "licensed practitioner of the healing arts," a vague and undefined 
phrase, but one which, through the perusal of other sections of the code, did not 
appear to include nurse practitioners. 

 
Objections to the new rules centered around whether nurse practitioners 

had the requisite knowledge to really supervise radiologists, given that the 
nurses would not be able to perform the procedure on their own, although 
nurse practitioners would only be able to supervise radiologists after receiving 
radiology training and safety courses. 

 
The rule-making commission approved the rules over the objections it 

received, noting the length of time the practice had effectively been allowed, the 
lack of reported resulting injuries, and the sufficiency of the training required of 
nurse practitioners who would engage in the practice. Two pieces of 
legislations subsequently introduced into the state legislature to overturn the 
new rules both failed. 

 
After a group of objecting organizations brought suit to overturn the rules, a 

state district court invalidated them, saying that the department of public health had 
failed to show that the supervision of fluoroscopy by nurse practitioners was a 
recognized medical practice and that the board had exceeded its authority by 
expanding the scope of practice for nurse practitioners.  

 
The nursing organizations who supported it appealed, and the case eventually 

reaching the state supreme court, which issued an opinion, written by Justice 
Thomas Waterman, overturning the district court's decision and reinstating the new 
rules. 

 

Issue:  Competing scopes of 
practice under state law  
 

 

"The plain language of [the 
statute] allows the nursing board 
to decide whether the medical 
and nursing professions have 
recognized a particular practice of 
nurses," the court said. "If the 
legislature had intended to give 
another agency or organization 
the power to determine 
recognition by the medical 
profession, it would have said so 
in this provision." 
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The primary reason for the supreme court's decision, wrote Waterman, was the 
deference owed to the state nursing board as a state agency, which requires that the 
board's application of law to fact could only be overturned if found to be "irrational, 
illogical, or wholly unjustifiable." 

 
"Who speaks for the medical profession as to such recognition?" Waterman 

wrote about the objecting organizations' claim that the practice of nurse practitioner 
supervision of fluoroscopy was not a recognized practice by the medical profession. 
"Do [the organizations] effectively have a veto over such a determination by the 
board charged under Iowa law with the regulation of nursing?" 

 
Thus, he reasoned, in determining the scope of practice of its members, the 

state's nursing board was entitled to the deference owed state administrative 
agencies, and, given the long history, widespread use of the practice, and support 
from several doctors, the board's decision was not unreasonable. 

 
Further, the court ruled that nothing under state law requires that nurse 

practitioners supervising fluoroscopy have the ability to perform the operation 
themselves, likening the practice to an architect or general contractor supervising 
the work of a licensed electrician. 

 
The decision was not unanimous. In a dissent, Chief Justice Mark Cady wrote 

noting that the legislation controlling the scope of practice of the nursing profession 
requires recognition by both the "medical and nursing professions." Given the 
number of medical associations that objected to the new rules, Cady believed that 
the greater medical profession did not approve of the practice, and it was thus not 
sufficiently recognized to be legitimately codified.  

 
"Registered nurses may be qualified to supervise fluoroscopy. Yet, the 

legislature has left it for the medical profession to make this decision, in partnership 
with the nursing profession. The legislature, however, did not leave it to the nursing 
board to decide." 

 

Competi t ion 
 

Court upholds FTC: Board engaged in anti-competitive practices 
 

The Fourth Circuit Court of Appeals, in a May 31 decision, rejected the 
arguments of the North Carolina state dental board in its appeal of an FTC 
decision that the board had engaged in uncompetitive practices when it sent 
cease-and-desist letters to unlicensed teeth-whitening services (North Carolina 

State Board of Dental Examiners v. Federal Trade Commission). 
 
The board, composed of six practicing dentists, one dental hygienist, and one 

consumer representative, opened an investigation into the practice of unlicensed 
individuals providing teeth-whitening services in response to several complaints from 
dentists, many of whom provided a similar service at a high price, and who objected 
to the procedure being performed by unlicensed individuals. 

 
While state law permits the board to discipline dental licensees, it does not 

impart the power to discipline unlicensed practice. If the board learns of unlicensed 
practice, it is limited to filing a court suit to halt the practice or requesting that the 
state's attorney general charge the offender. 

 
Faced with these limitations, the board chose a different course of action, issuing 

cease-and-desist letters to non-dentists who provided teeth-whitening that informed 
the recipients they were criminally practicing dentistry without a license. Letters were 

Issue:  Federal checks on anti-
competitive licensure laws  
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also sent to shopping malls where many of the teeth-whitening services were 
located, in an effort to keep mall operators from renting to the services. Anecdotal 
evidence indicates that the board's efforts were successful in curtailing the practice. 

 
Then, in June 2010, the Federal Trade Commission entered the picture by 

issuing an administrative complaint against the dental board for improperly excluding 
the unlicensed teeth-whiteners from the market. The complaint was eventually 
substantiated by an agency ruling that the board had violated the FTC Act and that 
the board was prohibited from issuing any further cease-and-desist letters. 

 
In its appeal to the Fourth Circuit, the board made three primary 

arguments: First, that it is exempt from antitrust laws because it is a state 
agency; second, that it did not engage in "concerted action," the wording 
used to describe collusion between competitors in relevant federal law; and 
third, that it did not, in actuality, manage to constrain any trade, in violation of 
the law. 

 
The appeals court disagreed. The FTC had determined that the board, 

comprised as it was of private members elected by the practitioners it 
regulates, must be considered a private actor instead of a state entity, and 
would only be exempt if its actions were sufficiently supervised by the state. 
The Fourth Circuit court, citing Supreme Court doctrine, echoed this 

reasoning, noting that the offending cease-and-desist letters were sent without state 
oversight. 

 
Referring to the board's claim that its members were not capable of collusion, the 

court again upheld the reasoning of the Commission, noting that the individual 
members of the board, as active dental practitioners, were at least potential 
competitors who had a financial interest in the exclusion of non-licensees from 
performing teeth-whitening. 
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The court of appeals agreed that 
the actions of the board would cause 
"significant anticompetitive harms" to 
consumers. "It is not difficult to 
understand," the judge wrote, "that 
forcing low-cost teeth-whitening 
providers from the market has a 
tendency to increase a consumer's 
price for that service." 


