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Discipl ine 
 

ADA and opioid addiction 

State agencies must answer charge of 'secret' 
ban on methadone treatment for professionals 
 

A former nurse who claims 

that several state regulatory 

agencies have a secret, 

unofficial policy barring anyone 

being treated for an opioid addiction with methadone from entering the 

nursing profession may pursue her case against the state nursing board, 

following a federal court judge's refusal to dismiss it June 21 (Melinda 
Lamberson Reynolds v. Commonwealth of Pennsylvania, et al.). 

 

  Requiring nurses to prove they are weaned from methadone may 

violate the Americans with Disabilities Act (ADA), said Judge James M. 

Munley of the U.S. District Court for the Middle District of Pennsylvania. 

The nurse, Melinda Lamberson Reynolds, "has been forced to choose 

between abandoning a successful treatment for her addiction and ending 

her career as a nurse." 

 

The judge rejected the state agencies' arguments that the 11th 

Amendment protected them against suits of this kind under Title II of the 

ADA and the federal Rehabilitation Act. The court also rejected their 

claims of quasi-judicial immunity.  

 

The decision requires that the state nursing board answer Reynolds' 

charges. 

 

Reynolds, who had been a drug user in the 1970s and 1980s, 

practiced nursing for 25 years, 16 of those in Pennsylvania, until her 

license was suspended in 2007 for failing to adhere to a state-approved 

rehabilitative treatment program. Although she had rehabilitated herself 

and been working successfully as a nurse since that time, she began 

methadone treatment in 1997 out of concern that her problems would start 

again.   

 

In 2005, when Reynolds tested positive for a prescription sleep aid, 

the nursing board initiated a proceeding to revoke her license. This 

resulted in a settlement whereby Reynolds agreed to take part in a 

treatment program administered by a provider approved by the state 

Professional Health Monitoring Program (PHMP). 

Issue:  Authorized treatments for 
substance-abusing professionals 
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The problem, according to Reynolds' complaint, is that no PHMP-approved 
treatment provider uses methadone treatment. The treatment provider assigned 
to Reynolds, A Better Today, has a "uniform and inflexible policy requiring 
patients using methadone maintenance to 'detoxify' from and stop using 
methadone."   

 
Reynolds objected to this situation, claiming that, if forced to quit methadone 

treatment, she feared a relapse into drug dependency.  She provided testimony 
by her treating physician (a doctor assigned by the nursing board to examine 
her), and recommendations from employers in support of her claim that 
methadone treatment allowed her to function safely as a nurse. 

 
In September 2007, Reynolds' license was suspended and, in 2008, she was 

informed that her case was closed until her approved treatment provider reported 
she was no longer using methadone. Reynolds brought suit under the ADA and 
the RA in 2009, seeking declaratory and injunctive relief, as well as damages 
from the Bureau of Professional and Occupational Affairs, the Division of 

Professional Health Monitoring Programs, the State Board of 
Nursing, and several individuals.  

 
In turn, the various defendants requested a motion to dismiss 

on several grounds, which led to the ruling reported here.  They 
claimed that the 11th Amendment barred Reynolds from suing 
state agencies in this matter, that the individuals named in her suit 
could not be sued for damages under the ADA, and that quasi-
judicial immunity barred any claims against the state agencies in 
the case. 

 
The court agreed to dismiss the individuals named in the case, 

but rejected the other two motions, allowing the case to proceed.  
In response to the defendants' motion to dismiss for 11th 
Amendment immunity, the court ruled that Congress legitimately 
and constitutionally, through the ADA, abrogated the immunity of 
states for issues involving discrimination in licensing.  Reynolds 

could thus continue her suit under the ADA.  The defendants did not contest the 
constitutionality of the suit under the RA or for injunctive relief aimed at 
individuals in the various agencies. 

 
Regarding the defendants' claims of quasi-judicial immunity, the court 

dismissed the motion. "Taking all the plaintiff's allegations in the light most 
favorable to her, she alleges that defendants formulated a policy designed to 
deny anyone on methadone maintenance a nursing license.  The lawsuit is about 
the formulation of this policy, not the decision to suspend plaintiff because of it."  
Therefore, quasi-judicial immunity did not apply. 

 
The defendants' motion to dismiss the claims of damages against individuals 

was successful.  The ADA does not allow for such damages, and the 
Rehabilitation Act only allows such claims when a defendant receives federal 
financial assistance, which none of the defendants had done. 

 
Many organizations representing professions do not have an official policy on 

methadone use by recovering professionals. The American Nurses Association 
has no official position, but ANA senior policy fellow Cynthia Haney said the 
organization supports "any treatment with an evidence base, which presumably 
methadone has," given its widespread acceptance in the rehabilitation field. "The 
idea is to return nurses to the workforce safely."  

 

Under the federal ADA, drug addiction 
is not considered a disability. But 
employers may not discriminate against 
people who are receiving authorized 
methadone treatment. Among professional 
licensing boards, however, methadone 
treatment is often not allowed. A 2004 
Florida study in the journal Biological 
Psychiatry was entitled "Physicians vote 
with their feet: no methadone for opioid-
addicted colleagues." It found that medical 
boards uniformly referred physician drug-
abusers to rehabilitation programs 
emphasizing detoxification and long-term 
treatment—not methadone treatment. 
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The American Bar Association also said it has no official policy, but links to 
discussion of methadone appear on the organization's website in a page on 
substance abuse treatment for lawyers. 

 

(For more Discipline stories, see page 5.) 
 

T est ing 
  

Certifier suspends, revokes members for "brain-
dumping" of items to test-preparation company 
 

The American Board of Internal Medicine reached a settlement in June 
with the test-preparation company Arora Board Review over charges that 
Arora sought out and divulged specialty certification exam items from ABIM's 
exam. At the same time, ABIM disciplined some of its members for helping 

supply Arora with test items. 
 

The specialty certifier said it located and 
sanctioned 139 physicians, through paperwork and 
emails collected from a board review course, who it 
believed aided Arora in acquiring the test items. 
Those physicians were either barred from the exam 
for one year, suspended from ABIM certification for 
five years, or in some cases, permanently revoked.  

 
"Sharing test questions from memory is a serious 

problem that threatens the integrity of all 
standardized testing. Test takers need to know that 
this kind of 'brain dumping' is grossly unethical," said 
ABIM president Christine K. Cassel. "We will not 
tolerate unethical behavior from physicians seeking 
board certification."  

 
The settlement terms include: payment by Arora 

to ABIM of an undisclosed amount, surrender by 
Rajender Arora, Arora's principal owner, of his ABIM 
board certification, Arora's agreement to offer only 
test prep materials, and not to run live review 
courses, and a permanent injunction forbidding Arora 
from reproducing or distributing any materials that 
infringe on ABIM's exam copyrights or that were 

derived in any way from the contents of ABIM's exams. 
 

 

Technology spawning new cheating opportunities, experts say 

 
New technologies, such as increasingly small communication devices, are 

making licensing examination security more difficult every year, say experts in 
licensing exams. "It just takes one or two individuals undermining what we're 

trying to do, who end up damaging the system and eating up an enormous 
amount of resources," said Gerard Dillon, vice president of the United States 
Medical Licensing Examination. He spoke at a session of the annual meeting of 
the Federation of State Medical Boards (FSMB) in April. 

The board released test items that it alleges Arora 
paraphrased and used in its review course, which students paid 
$1,000 to $1,495 to enroll in. In the following example, the 
correct answer is the last choice in both an ABIM question and a 
similar Arora review question.  

ABIM question:  A 45-year old woman who is recently 
postmenopausal is concerned about her risk for breast cancer. 
Her mother and sister have had breast cancer. The patient had 
menarche at age 12 and had one child at age 35. She has never 
needed a breast biopsy. In addition to self-examinations and 
mammography, which of the following is most likely to reduce 
her risk for developing breast cancer within the next five years?  

A.   Dietary supplementation with soy products 
B.   Dietary antioxidant supplementation 
C.   Low-fat diet 
D.   Medroxyprogesterone acetate 
E.   Tamoxifen   
Arora review question: A 44-year-old female who never had 

breast cancer is worried because her mother and sister have 
had breast cancer. What will decrease her risk of breast cancer 
over the next 5 years?  

A.   Daily ingestion of soy 
B.   Red wine in moderate amount 
C.   A low fat diet 
D.   Tamoxifen 

 

Issue: Security of specialty/ 
license examination items  

 

Issue:   Cheating on exams 
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"When people come to the testing center with notes, that's considered a very 
serious violation. As far as bringing cell phones, we think most of the time people 
just forget. But we're worried that technology is creating new security issues all 
the time." 

 
Over the last two decades, many prospective physicians have lost their 

chance to be licensed after getting caught cheating on their licensing exams, 
according to a new report by FSMB vice president for assessment services David 
Alan Johnson. Entitled "An Assessment of USMLE Examinees Found to Have 
Engaged in Irregular Behavior," the report appears in the Volume 95, Number 4 
(2009/2010) issue of the Journal of Medical Regulation. 

 
Between 1992 and 2006, there were a total of 433 individuals caught cheating 

on a US medical licensing exam, and only 161 of them (37.2%) subsequently 
passed all the USMLE steps and obtained a full, unrestricted license in a U.S. 
jurisdiction. However for the 92 of them who trained in the U.S. or Canada rather 
than in another country, the rate of eventual licensure in the U.S. was much 
higher: 53.3%. 

 
"A finding of irregular behavior by the USMLE program carries significant 

consequences for the prospective career of an applicant," the report concludes. 
This is largely because the annotation to the transcript appears to divert a license 
application from routine administrative handling to "a more specialized review," 
which can include character and fitness determinations. 

 
Canada appears to be home to several people suspected of cheating on the 

test. At least seven candidates relocated to Canada and became licensed in the 
province of Ontario, the report notes. The Federation of State Medical Boards 
says it did not receive requests from Ontario licensing authorities for information 
about these seven candidates, and it believes that medical boards should 
consider how they might better share reports of irregular behavior on the 
licensing exam. 

 
 

No appeal of denied test accommodations without pending request 
 
A test-taker's bid for accommodations on his medical licensing exam turned 

on "hypothetical, contingent events" since the test administrator had not denied 
his request for accommodations, a federal court ruled June 7. 

 
 In the case (Michael Steven Kober vs. National Board of Medical Examiners), 

the U.S. District Court for the Western District of Louisiana rejected Kober's 
request for an emergency injunction against the NBME for allegedly violating 
Kober's rights under the Americans with Disabilities Act. 

 
Kober first registered for the USMLE Step 1 in June of 2008, requesting 

accommodations, and the NBME responded that additional information was 
needed. Kober did not respond, but withdrew his request, and took the exam 
three times without success. 

 
In June 2009 Kober sent another letter and documents in a renewed request 

for special accommodations, and again was told the documentation was 
insufficient.  Since Kober again did not comply, the NBME never submitted 
Kober's request to an independent external reviewer, and did not make a final 
decision. Kober later filed suit. 

 

Issue:  Denials of test 
accommodations   
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Kober's complaint alleged that he is "planning to take the USMLE Step 1," 
and that the "NBME has illegally refused and is illegally refusing to 
accommodate" his learning disability by refusing to grant him extra time to take 
the test. 

 
The court, however, found that Kober's claim was not fit for review, since the 

NBME had not denied his request, and no request was pending.  Kober had tried 
to argue that the NBME "effectively denied" his special testing accommodations 
by informing him that his submissions were incomplete. The court called this 
argument disingenuous, and said that actual injury would only occur should 
Kober register to take the exam and request special accommodations that the 
NBME denies. 

 

Examiners ordered to increase font size for test-taker 

 
Stephanie Enyart, a legally blind law school graduate, already won an 

order forcing the National Conference of Bar Examiners to give her the 
accommodations she sought for the Multistate Bar Exam. But dispute 
over an "unforeseen detail" relating to the font size of the test led to new 
court proceedings, and yet another federal court ruling against the bar 

examiners. 
 
The U.S. District Court for the Northern District of California ruled June 22. 

that the examiners must not force the test questions on the computer to be 
displayed only in 12 point Times New Roman type. When Enyart took the bar 
exam in May, the security settings installed by the NCBE prevented her from 
altering the font.  

 
Enyart said she typically reads all documents in Ariel 14 point font because it 

is considerably larger and easier to read. Because of eye strain, she reported, 
she was unable to  complete all the questions within the allotted time. Under the 
same conditions, she failed to pass the Multistate Professional Responsibility 
Exam (MPRE) the following week. 

 
The court ordered NCBE to display the August MPRE in Ariel 14 point font  

for Enyart. The same arguments apply as in Enyart's first motion, it said. "The 
only difference now concerns a detail that no party foresaw being an issue when 
the first motion was litigated."  

 

Disciplin e 
 

Calls  for ending delegation of di scipl ine after Bradley scandal 
 

 
The indictment of Delaware pediatrician Earl Bradley on more than 450 

counts of molestation involving more than 100 patients this year has the 
state scrambling to determine why multiple warning signs about the 
physician, who was been called the worst pedophile in U.S. history, went 

unheeded.  
 
The state solicitor of Delaware, Lawrence Lewis, issued a report May 17 

recommending several reforms in the wake of the scandal (In Re: The 

Issue:  Finding and prosecut-
ing abusive professionals  

 

Issue:  Test accommodations for 
people with disabilities   
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Investigation of Failures to Report Allegations of Unprofessional Conduct and 
Child Abuse Against Dr. Earl Bradley Under Delaware Law Prior to 2008).   

 
The report, ordered by Attorney General Beau Biden, details the failings of 

state licensing agencies, law enforcement departments, and individual pro-
fessionals, and recommends several legislative fixes to Delaware law to change 
the system that allowed such an extraordinary level of abuse to occur. 

 
Complaints about Bradley began more than 16 years ago, when the 

Pennsylvania Bureau of Professional & Occupational Affairs received a letter 
from a woman alleging that he had molested her daughter. Allegations continued 
to pour in through the years, with several government agencies and professional 
associations being made aware of the complaints, though no action was taken 

against Bradley until his arrest in December of 2009. 
 
The solicitor investigated the actions of Bradley's 

former employer the Beebe Medical Center, the 
Medical Society of Delaware and its Physician Health 
Committee—which had been delegated certain 
powers of investigation by the Delaware Board of 
Medical Practice—as well as the Milford, Delaware, 
police department, several physicians and others 
who worked with Bradley, and the Delaware 
Department of Justice.   

 
With the exception of the Milford police, every 

individual and entity investigated was found to have 
"violated" their duty to report what they knew about 
Bradley's actions. The Board of Medical Practice was 
not included, since the legal duty in question was to 
report to the board, but it was nonetheless criticized 
for entering into the delegation agreement with the 
Medical Society. 

 
Changing the board's ability to delegate its 

authority was the first recommendation listed by the 
report.  "Such practice allows the BMP to delegate its 

duty to protect the public by imposing discipline on incompetent and 
unprofessional doctors to doctor-protective and other organization [sic] that have 
no responsibility to answer to the public," the report said.  "Suffice it to say that 
such practice retards rather than advances the BMP's duty to protect the public." 

 

 

Criminal prosecution of licensee takes precedence over discipline 
 

Protecting evidence for use in a potential criminal prosecution against 
a nurse takes precedence over providing evidence to the state nursing 
board for a disciplinary proceeding, the Court of Appeal of Louisiana, 
First Circuit, held June 11 (Louisiana State Board of Nursing v. Sheriff Sid 
J. Gautreaux, III).  

 
In the case of a nurse who allegedly sexually assaulted a patient, the court  

rejected the appeal of the Louisiana Board of Nursing to compel the East Baton 
Rouge Parish Sheriff and the District Attorney for the Nineteenth Judicial District 
to produce their narrative reports and other materials from the investigation of the 
nurse. 

Issue:  Sharing of investigative 
files between disciplinary and 
criminal agencies 
  

 

 
     The state solicitor recommends several changes—
mostly legislative fixes—to address system failures that 
let Bradley elude exposure. Among them:  

 
• eliminate the Board of Medical Practice's ability to 

delegate its investigative and disciplinary authority,  
• clarify the board's ability to withhold notice of 

investigations from licensees if that would compromise a 
criminal investigation,  

• clarify the duty of law enforcement to report 
licensee conduct to the board,  

• require third parties to be present during the 
treatment of a minor,  

• require the board and the Department of 
Professional Regulation to report criminal activity to the 
police,  

• define the failure of a licensee's duty to report 
violations as a matter of "unprofessional conduct" and 
expose that licensee to the full range of sanctions, and 

• permit anonymous complaints to the board. 
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The alleged sexual assault occurred in April 2009, and the nurse, Bruce 
Raymond Greene, was arrested the following day. The nursing board suspended 
Greene's license on an emergency basis in preparation for a hearing. The sheriff 
and the D.A. began an investigation as well.  

 
In May 2009 the board filed the suit against the sheriff and the D.A., citing its 

own subpoena power and seeking to compel the records to be produced. The 
board contended that the sheriff and the D.A. had no privilege in favor of making 
the records exempt from production. 

 
The court agreed that the nursing board is statutorily vested with the power to 

issue subpoenas. However, it sided with the sheriff and the D.A. in 
finding that that subpoena power is "not without limit."   
 

The nursing board sought any and all information the Sheriff and the 
D.A possessed concerning the nurse's offense, the court said. "These 
requests were made less than 45 days after the Sheriff's arrest of the 
suspect and before any bill of information or indictment was filed"—a 
time when even the suspect has no right to the documents.  

 
The board planned to use the material during its hearing on the license 

revocation. But, said the court, "such an action would surely tip law 
enforcement's hand in favor of the suspect nurse, jeopardizing the D.A.'s case 
before formal prosecution commenced." 

 
The court found that the nursing board's subpoenas were unreasonable "in 

seeking to obtain law enforcement records prior to the filing of criminal charges," 
and represented interference with the prosecutorial responsibilities of the D.A. 

 
The board's interest in ensuring that nurses who pose a threat to patients are 

removed from practice must be balanced "against the constitutional duty imposed 
on a district attorney to have charge of every criminal proceeding in his district." 
the court said  

 
 

Drunk-driving convictions make licensee unfit to practice 
 

A California woman's three DUI convictions were supported by substantial 
evidence and were sufficiently related to her profession to justify disciplinary 
sanctions  by the California Commission on Teacher's Credentialing, the Court 
of Appeal of California, Third Appellate District, held May 6.   

 
The teacher, Shirley Broney, lost in her appeal of a sanction imposed by the 

California Commission on Teacher Credentialing imposing professional sanctions 
for repeated DUI offenses (Shirley Marie Broney v. California Commission on 
Teacher Credentialing).   

 
The court upheld the decision of the Commission and a lower court to 

sanction Shirley Marie Broney, an ESL-qualified teacher, for three drunk-driving 
convictions, over Broney's objection that the convictions were not sufficiently 
related to her profession and unsupported by substantial evidence. 

 
From 1987 to 2002, Broney was convicted three times of drunken driving, 

once with a blood alcohol content three times the legal limit for driving.  A 
credentialed teacher in California since 1995, she was employed as a fifth-grade 
teacher in Orange County at the time of her third arrest. In 2004 and 2006, the 

Issue:  Nexus between 
criminal conduct and 
professional practice  

 

"It is apparent that the legislature 
recognized that the greater public 
interest protected by law enforcement in 
the investigation and prosecution of 
crimes should take precedence over the 
civil administrative interests served by 
the Nursing Board," the court stated.  
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Commission accused Broney of unprofessional conduct as the result of her 
convictions, and in 2007 the case went before an administrative law judge. 

 
After hearing evidence, consisting of Broney's convictions and mitigating 

evidence, the ALJ determined that unprofessional conduct had failed to be 
proven and recommended dismissal of the case.  The Commission disagreed, 
rejected the recommendation, and suspended Broney's conviction for 60 days, 
staying the penalty subject to her completion of a three-year probationary period. 

 
Unsatisfied with this outcome, Broney appealed to 

Sacramento County Superior Court for a writ of 
mandamus.  The appeal was unsuccessful; the trial 
court determined, using a California case, Watson v. 
State Board of Education, that Broney's convictions 
rendered  her unfit to teach as a matter of law, per se.   

 
Using another important case, Morrison v. State 

Board of Education, which lays out a seven-part test for 
fitness to teach, the trial court found the sanctions 
imposed on Broney reasonable.  Broney appealed 
again, to the Court of Appeal. 

 
While Broney was unsuccessful in that higher court, 

the legal outcome was mixed.  In Watson, a teacher 
with seven alcohol convictions was held unfit to teach 
based on the convictions alone.  However, the Court of 
Appeal stated that teachers may only be unfit to teach 
per se when they have been convicted of a crime so 
designated by the legislature, driving under the 
influence is not in that category.  "To the extent Watson 
holds otherwise, we decline to follow it."  The Morrison 
factors must be applied to determine fitness to teach. 

 
Because the lower court had applied the Morrison factors and had ruled the 

sanctions against Broney reasonable, the court held that she had not been 
prejudiced by the trial court's error in applying Watson.  The Morrison analysis 
had already been applied and Broney had essentially been declared unfit to 
teach. 

 

Federal court refuses to rule in suit against board 
 

Alleging that he was targeted for board investigation because the board 
executive director is the friend of a competitor, a licensee sued the Ohio 
dental board in federal court.  But in a March 29 decision the court refused 
to take jurisdiction out of concern for interfering in an ongoing state case 

(Kalniz v. Ohio State Dental Board, et al.). 
 
 The dental board alleged several violations of his constitutional rights, but the 

court stayed the proceedings pending the outcome of the case in the Ohio court 
system. 

 
The dental board began investigating dentist Scott Kalniz in 2007, citing 

complaints about his advertising. Board investigators seized or requested records 
three times, performed an infection control evaluation of Kalniz's office, and 
finally reprimanded Kalniz regarding his advertising.   

Issue:  State vs. federal juris-
diction in disciplinary appeals  

 

Unfit to teach? In California, these are the seven 
factors from the Morrison case that determine the 
answer. 

 
1.  The likelihood that the conduct may have 

adversely affected students or fellow teachers [and] 
the degree of such adversity anticipated. 

2.  The proximity or remoteness in time of the 
conduct. 

3.  The type of teaching certificate held by the 
party involved. 

4.  The extenuating or aggravating 
circumstances. 

5.  The praiseworthiness or blameworthiness of 
the motives resulting in the conduct. 

6.  The likelihood of the recurrence of the 
questioned conduct. 

7.  The extent to which disciplinary action may 
inflict an adverse impact or chilling effect upon the 
constitutional rights of the teacher involved or other 
teachers. 
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Kalniz brought suit seeking an end to the board's actions, claiming that the 
board unlawfully delegated its authority to a single board staff member, Leonore 
Awadalla, the Quality Intervention Program Coordinator—whom Kalniz alleged is 
in "direct economic competition" with him. Kalniz charged that this created a 
situation where the board's actions were inappropriately driven by staff, that the 
board and staff conspired to elicit complaints against him, and arguing that the 
disciplinary process would not afford him an opportunity to defend himself and 
assert his constitutional rights.  Formal charges were filed in October 2009. 

 
In response, the board and the other defendants raised issues of 11th 

Amendment immunity, barring suits against non-consenting states, and 
abstention doctrine.   

 
Kalniz objected, arguing that no proceeding existed at the time he filed his 

suit.  Even if a proceeding did exist, he argued further, the bad faith and biased 
actions of the board called for exceptions to the abstention doctrine. 

 
The District Court, citing another Supreme Court decision, Hicks v. Miranda, 

decided favorably to the board defendants.  As long as the disciplinary action 
began "before any proceedings on substance on the merits," in federal court, 
whether the proceedings were initiated after Kalniz filed suit was irrelevant.  
Because the suit was ongoing, and because Kalniz would have opportunity to 
raise his constitutional questions to state court on appeal from the board's 
decision, the abstention doctrine applied. 

 
As for Kalniz's claims for exceptions, the court found that the bad faith 

exception required an exceptional level of egregious action or harassment not 
present here.  And while acknowledging that Kalniz had alleged economic bias 
on the part of Awadalla, the court pointed to Awadalla's lack of adjudicatory 
power in rejecting the claim. 

 
 

Board isn 't required to consider mitigating evidence 
 

A Pennsylvania court has rejected an appeal by a license applicant who 
argued that the state nursing board did not give proper consideration to 
evidence in her favor (Bethea-Tumani v. Bureau of Professional and 
Occupational Affairs, State Board of Nursing).  
 
 In finding in favor of the Pennsylvania State Board of Nursing, the 

Commonwealth Court of Pennsylvania rejected the assertions of Glecina Bethea-
Tumani that the board had failed to properly consider evidence mitigating two 
felony convictions, saying the board had simply weighed the evidence differently 
than Tumani would have liked. 

 
Two incidents from Tumani's past formed the basis for her rejection by the 

Board of Nursing.  At age 19, she had cut another woman with a knife and served 
six months in prison for aggravated assault.  In 2008, the year she applied for her 
nursing license, she pled guilty to insurance fraud.   

 
Tumani had lied about the cause of damage to her car after prompted by an 

individual she described as identifying himself as a police officer; this turned out 
to be part of a larger scam involving more than 300 people.  She received a two-
year probationary sentence and was required to pay $3,183 in restitution and 
costs.   

 

Issue: Status of mitigating 
evidence in discipline cases   

 

The abstention doctrine, 
laid down by the Supreme 
Court in the 1971 case 
Younger v. Harris, prevents 
federal courts from interfering 
in state court proceedings 
that are criminal or civil cases 
in which the government is a 
party.   
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Based on this criminal record, the board rejected her application, a decision 
that was affirmed after a hearing, saying that Tumani failed to present 
"satisfactory evidence that she is of good moral character, can practice nursing 
with reasonable skill, honesty, and safety to patients, and is able to meet the 
requirements of the profession." 

 
Tumani appealed, arguing that the board's decision was legally deficient 

because it did not adequately consider the mitigating evidence she had offered.  
She also claimed the decision, given the mitigating evidence she had presented, 
was an abuse of discretion. 

 
In support of her first point, Tumani claimed that the board failed to issue a 

"reasoned decision," as defined in some older cases. In this instance, where 
Tumani did not give her evidence in person, these cases have required the 
hearing examiner to articulate objective reasons for a determination of witness 
credibility and to provide a certain level of detail in the board's opinion. 

 
The court rejected this line of argument, finding that case law applied narrowly 

and "did not establish a per se requirement that all agency decisions involving 
conflicting evidence where the fact-finder does not observe the witness' 
demeanor must provide the same level of detail for the rejection of testimony."  

 
As for the level of detail in the board's opinion, the court agreed that more 

would have been better. However, the court "cannot conclude that the board's 
finding and conclusions are so lacking as to not meet the minimal requirements 
for an adjudication under Section 507 of the Administrative Agency Law. . . .  
[t]he board merely gave more weight to the convictions than to the mitigating 
circumstances." 

 
The court found that Tumani's mitigating evidence was adequately 

considered; the board simply seemed to have given it less weight than Tumani 
wished.  "Absent bad faith, fraud, capricious action or flagrant abuse of 
discretion, a reviewing court will not inquire into the wisdom of an administrative 
agency's discretionary action or into the details or manner of executing that 
action." 

 

Revocation proper price for bil l ing for non-existent surgeries
 

A New York ophthalmologist has lost his license because of his extensive 
history of fraudulent practices and deviations from medical standards (Jan 
Muney Arnett v. New York State Department of Health, et al.). In January, the 
Supreme Court of New York, Appellate Division, rejected the appeal of 

ophthalmologist Jan Muney Arnett from a decision by the Administrative Review 
Board for Professional Medical Conduct to revoke his license. 

 
In 2006, the Department of Health charged Arnett with 33 violations of 

professional misconduct.  Based on his treatment of four patients, the charges 
ranged from fraudulent practice and false reporting to negligence and 
unwarranted treatment.   

 
A hearing committee sustained 24 of the charges and revoked Arnett's 

license, deciding both that Arnett had not performed the surgeries he reported 
and, in the alternative, that, if he had performed the operations, he did so 
negligently.  If Arnett had performed the surgeries, several would have been both 
unnecessary and impossible to accomplish within the reported operating times 
and lighting conditions. 

Issue:  Appropriate discipline 
for fraudulent behavior 
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The Administrative Review Board, on appeal, upheld the fraud charges but 
dropped the alternate findings, deciding that hearing committee erred in making 
negligence findings for surgeries it decided had not occurred.  Arnett appealed 
from the decision to the court, arguing that the revocation of his license was a 
disproportionate penalty to his offenses. 

 
The court did not find favorably for Arnett. After affirming the board's 

conclusion that the hearing committee erred in making alternate findings, the 
court proceeded to uphold the revocation of his license.  

 
It found that the board's decision was "virtually unassailable" in light of 

Arnett's "wide-scale fraudulent practices and misrepresentations, deviations from 
accepted medical standards, performance of other surgery—not challenged 
herein—without adequate medical indication, repeated billing for surgeries not 
performed and falsification of medical records." 

 

Psychiatrist!s affair with patient sufficient reason to revoke 
 

Board findings against a psychiatrist disciplined for having an affair with a 
patient were not arbitrary or capricious and the sanctions against him were not 
disproportionate, the Supreme Court of New York held March 11 (Shapiro v. 
Administrative Review Board of the State Board for Professional Medical 

Conduct).  
 
Upholding the discipline of the Administrative Review Board of the State 

Board for Professional Medical Conduct against psychiatrist Stephen Shapiro, 
the court said  Shapiro began having an affair with the patient—referred to only 
as Patient A in court records—in 1998.  Patient A's husband, referred to as 
Patient B, was, at that time, also a patient of Shapiro's, being treated for 
depression and bipolar disorder.  

 
At B's suggestion, Shapiro began seeing Patient A, and that professional 

relationship developed into a seven-year romantic affair, ending in 2005, with 
Shapiro continue psychiatric sessions until 2000. This, in turn, resulted in a 
disciplinary action against Shapiro and the revocation of his license. 

 
Shapiro denied the existence of the affair, and in his appeal to the court, he 

asked that the discipline against him be overturned because the board's reliance 
on the facts against him was irrational.  He was unsuccessful; the court, 
reviewing the evidence, found "no basis to conclude that…respondent was 
irrational in relying upon the credibility findings of the hearing committee.  
Notably, the testimonies of both patient A and patient B were evaluated by the 
hearing committee and, despite the fact that they both suffered from psychiatric 
disorders, were found to be both credible and reliable." 

 
Shapiro's attempt to have the sanctions declared disproportionate was 

similarly unsuccessful.  The court, citing an earlier case, stated, "improper sexual 
contact by a physician towards patients [is] a violation of the fundamental trust in 
a doctor for which revocation is the appropriate penalty." 

 

Delay  in  prosecution scotches case against  accused doctor 
 

A court in Iowa overturned a discipline decision of the medical board 
because of an unreasonable delay in its prosecution (Jerry G. Schaaf, MD v. 
Iowa Board of Medicine).  The Court of Appeals of Iowa agreed December 30, 

Issue: Timely prosecution 

of disciplinary cases   
 

Issue: Sanctions for sexual 
misconduct  
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2009, with the appeal of physician Jerry Schaaf, finding that a 42-year delay 
between the alleged incident and its prosecution was unreasonable and 
prejudicial enough to the doctor to call for a dismissal of the case against him. 

 
In 1998, a former patient filed a complaint with the Iowa Board of Medicine 

alleging that Dr. Schaaf had sexually abused him for several years beginning in 
1973.  Though board investigators began inquiries, Schaaf was not informed of 
the accusations until 2004 and formal charges were not initiated until 2006.   

 
In a motion to dismiss, rejected by the board, Schaaf argued that prosecution 

of the case, after so many years had elapsed between the original incident and 
the accusations and formal charges, would be inequitable due to the loss of 
documents and Schaaf's inability to cross-examine a witness who had given an 
earlier deposition. The board did not agree, and imposed sanctions of $10,000, 
the requirement of a chaperone, and five years of probation. 

 
The case eventually arrived at the Court of Appeals, where Schaaf's 

arguments were more successful.  Though not ruling on whether the delay was 
unreasonable, the court did find that Schaaf was prejudiced by the length of time 
between event and prosecution, saying that although "'the mere passage of time' 
is not sufficient to bar these proceedings…the delay of forty-two years here, 
including about eight years between the time the board got the complaint, made 
one investigation, made a second investigation, and ultimately filed charges is 
clearly not ideal and is evidence of prejudice."   

 
Beneficial to Schaaf's appeal was the fact that documents had been 

destroyed during the years and that the accuser's mother, who had given a 
deposition  in 2004 without the presence of Schaaf and whose narrative was 
inconsistent, was no longer able to testify and, thus, be cross-examined by 
Schaaf. 

 
The court remanded the case to the board to dismiss, which it did on 

February 4th of this year. 

 

Discipline defeated for lack of expert testimony 
 

If you're going to discipline a professional for substandard practice, 
always bring an expert. That's a lesson affirmed by the Arkansas Court of 
Appeals, which overturned discipline imposed by the state's Veterinary 
Medical Examining Board for its failure to provide an expert witness (Robert 

G. Zepecki, DVM v. Arkansas Veterinary Medical Examining Board).  
 
 The board had found veterinarian Robert Zepecki to be in violation of 

standards of care, ethics, and professional conduct, as well as a requirement to 
keep records. 

 
The case originated in the death of a pet dog which had been brought to 

Zepecki's office for a teeth cleaning. The board concluded that Zepecki had 
provided inadequate care to the animal: He had sedated the dog against the 
wishes of the owner, had performed adjustments to the dog's hips, shoulders, 
and spine, took the dog to a chiropractor not licensed for veterinary chiropractic, 
and maintained treatment notes for the dog that were mixed up and intermingled 
with those of another dog.   

 

Issue:  Standards of evidence 
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As a result, Zepecki's license was suspended for a minimum of six months, a 
decision that was affirmed at the circuit court level on appeal. 

 
In his appeal, Zepecki argued that the board's findings against him were 

invalid, lacking the required substantial supporting evidence because the board 
had forgone the use of expert testimony during the disciplinary process.  The 
court agreed. Citing a 1964 case, Hake v. Arkansas State Medical board, the 
court stated: "Arkansas law has long required expert testimony on the standard 
of care at a professional-conduct hearing in cases where the applicable rules or 
regulations define professional conduct as falling below certain standards."   

 
Because the board did not use an expert while disciplining Zepecki, the 

majority of its decision—those parts that determined Zepecki failed to meet 
appropriate standards, professional and ethical—were rejected.  Repeatedly, the 
court stated that, without expert testimony, no evidence existed to establish the 
standard to which the licensee could be held. 

 
However, since no standards were applicable to the board's decision to 

discipline Zepecki for his poor record-keeping—the relevant regulation spells out, 
in detail, the requirements for adequate records—the court affirmed that point of 
discipline and remanded the case to the board for revised discipline. 

 

Texas high court denies appeal of debt-ridden bar applicant 
 

The Supreme Court of Texas denied the appeal, from an appellate court 
decision, of Frank Santulli, an applicant to the Texas Bar who had been 
rejected for his excessive debt.  (Frank P. Santulli v. Texas Board of Law 
Examiners).  The decision, handed down in April, leaves virtually no further 

outlet for Santulli within the state court system. 
 
In December 2003, the Texas Board of Law Examiners recommended that 

Santulli's provisional license be revoked for his failure to comply with a board-
created repayment plan for his debt, saying that the failure was "indicative of the 
character trait of a lack of trustworthiness."  

 
 In an earlier case, the Supreme Court had stated that "evidence of a 

longstanding lack of financial responsibility may be, on a case-by-case basis, 
'substantial evidence that an applicant suffers from a persistent inability to 
discharge, or unreliability in carrying out, significant obligations."  

 
Santulli's case was one of two nationally-known cases that denied a license to 

practice law to applicants considered to be too heavily in debt.  A similar case in 
New York involved the denial of a license to an applicant who had racked up 
about $430,000 in debt, mostly in student loans. 

 
Both cases hinged on the character requirements of admission to the bar. 

While Santulli was charged with "lack of trustworthiness," in the New York case, 
the court said the applicant had "not presently established the character and 
general fitness requisite for an attorney and counselor-at-law."   

 

Patient cause of death properly established in doctor's discipline case 
 

A physician who argued that the discipline imposed on him was based 
in part on an illegitimate finding as to the cause of his patient's death lost 
his appeal in a Washington court March 30  (Dale E. Alsager v. The Board 

of Osteopathic Medicine and Surgery). 

Issue:  Nexus between debt 
and moral character 

 

Issue:  Standards of evidence  
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Courts may rely on a statute establishing a legal cause of death as that listed 
on a death certificate, said the Court of Appeals of Washington, turning down a 
challenge by physician Dale E. Alsager, who claimed the law created an 
unconstitutional conclusive presumption. The court ruled against the osteopath, 
rejecting his legal arguments and upholding the discipline of the Washington 
State Board of Osteopathic Medicine and Surgery. 

 
A patient for whom Alsager had written several pain and anti-seizure 

prescriptions died of acute intoxication due to fentanyl, diazepam, oxycodone, 
and carbamazepine. Eleven months later, the board moved for an administrative 
hearing, alleging that Alsager provided treatment for several patients that fell 
below the standard of care.  

 
 Besides the deceased patient, the board alleged unprofessional conduct in 

the care of at least six other patients, claiming that Dr. Alsager provided 
unnecessary drugs and injections to several patients, some with histories of drug 
abuse and dependency problems.  

 

C o m p l a i n a n t  c a n ' t  f o r c e  b o a r d  t o  d i s c i p l i n e  G u a n t a n a m o  i n t e r r o g a t o r  
 

A complainant does not have a right of action when a professional 
licensing board fails to pursue disciplinary proceedings against one of its 
licensees, the Court of Appeals of Louisiana First Circuit, ruled June 11 
(Trudy Bond v. Louisiana State Board of Examiners of Psychologists).  

 
The case stemmed from the scandal over mistreatment of prisoners at the 

U.S. military base in Guantanamo Bay, Cuba. Ohio psychologist Trudy Bond 
lodged a complaint with the Louisiana psychology board alleging that a 
Louisiana-licensed psychologist violated ethical standards by mistreating 
prisoners at Guantanamo while serving in the military. Following an investigation, 
the board took no action against the psychologist and rendered no decision.. 

 
Bond argued that state law requires the board to take disciplinary action upon 

concluding that an offense named in the licensing statute has been committed. 
However, the court said there was no conclusion that such an offense had been 
committed, nor was there any authority to force the board to discipline a member 
following an investigation. 

 
"Without some peculiar, special, and individual interest, a citizen has no 

standing in court to champion a cause or subject matter that pertains to the whole 
people in common," the court said. While Bond may have an ethical duty to file a 
complaint with the board about a fellow psychologist's interrogation techniques, 
"she has no justiciable right to maintain this action for judicial review."    

 

Lic ensing 
 

Omission of  unl icensed-pract ice hi story is fatal to l icense applicat ion 
 

An applicant who admitted practicing dentistry without a license for about 
five years, but left that fact off her license application, was properly denied a 
license by the Pennsylvania dental board, the Commonwealth Court of 
Pennsylvania held May 26 (Jinan El-Fahel v. Bureau of Professional and 

Occupational Affairs, State Board of Dentistry). 

Issue: Rights of complainants    
 

Issue:  Truthfulness on 

licensing application   
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The applicant, Jinan El-Fahel, graduated from dental school in May 1997, but 
never obtained a license.  However, from 2002 through November 2007, she 
conducted a practice including prescribing antibiotics, performing root canals, 
placing fillings and crowns, and fitting partial dentures for approximately 400-500 

patients. In January 2008 El-Fahel admitted these acts in a 
consent agreement with the dental board under her married 
name, Jinan Dahar, and paid a $1,000 fine. 

 
She passed the dental exam in May 2008, then applied 

for a license, leaving blank a section on "current or previous 
licensure history" and "practice activity." When notified by the 
board about the omissions, she sent a letter apologizing and 

saying "I am not licensed and never had one so I thought I did not have to 
answer question."  

 
The board voted to deny El-Fahel a license for attempting to hide her 

employment history from the board. In her appeal, El-Fahel argued that the board 
improperly considered her prior practice of dentistry without a license because 
she had already been disciplined for that infraction. However, upholding the 
board's license denial, the court found  that there was nothing in the consent 
agreement barring the board from using El-Fahel's misconduct against her in the 
future if she applied for a license. 

 

Compe tition 
 

FTC slates 2011 hearing on charges state board conspired  
 

Reviving its relatively dormant enforcement of antitrust laws in 
professional licensing, on June 17 the U.S. Federal Trade Commission issued 
a complaint  against the North Carolina dental board, charging that the  board 
colluded to exclude non-dentists from competing with dentists in the provision 

of teeth whitening services.   
 

It is the first FTC action on the practice of teeth whitening. The most recent 
FTC complaint against a dental board was filed in 2007 against the South 

Carolina dental board, concerning alleged illegal restraints on 
provision of dental hygiene services to children. 

 
In the new action, the agency charged that the North 

Carolina board, with six out of its eight members licensed 
dentists, acted in various ways to eliminate provision of teeth 
whitening services by non dentists. 

 
 "Extra-judicial activities" of the board, the FTC said, 

included 42 letters to non-dentist providers ordering them to 
cease and desist, at least 6 threatening or discouraging 
communications to non-dentists who were considering 
opening teeth whitening businesses, and at least 11 letters to 
third parties stating that teeth whitening services offered at 
mall kiosks were illegal. 

 
These actions "unreasonably restrain competition and violate Section 5 of the 

Federal Trade Commission Act," the FTC said. The board was given eight 
months to prepare for a hearing, set for February 17, 2011, on the charges. 

Non-dentist teeth-whitening providers 
typically operate without touching the 
customer's mouth, the FTC says. "The provider 
hands a strip or tray containing peroxide to the 
customer, who applies it to his or her own teeth. 
The customer's teeth are then exposed to a 
light-emitting diode (LED) light source for 15 to 
30 minutes. The amount of hydrogen peroxide 
applied to the teeth at non-dentist outlets 
generally falls into the 0-15 percent range. This 
is a greater concentration than OTC products, 
usually 10 percent or less, but less than the 
concentration employed in dentist-applied 
products, approximately 20-35 percent."  

 

El-Fahel explained that in 2001 she had found 
herself pregnant. At the time, her husband was 
unable to work, there was a death in the family, a 
critical employee departed, and she was unable to 
find a replacement. "As a result, I felt I had no other 
option but to practice without a license."   

 

Issue:  Licensing boards and 
restraints on competition   

 



 

 Professional Licensing Report..     
   

 

   
 

16  May/June 2010 

Take Note 
 

Licensee wins attorney fees, expenses after winning appeal 
 

A circuit court should not have dismissed a licensee's application for 
attorney's fees—in an appeal against the board that he won—as untimely, the 
Court of Appeals of Missouri, Western District, held May 11. 
 
The case (Bruce Bird v. Missouri Board for Architects, Professional 

Engineers, Professional Land Surveyors and Landscape Architects) hinged partly 
on what date land surveyor Bruce Bird was considered to have "finally prevailed" 
against the board.  

 
Bird appealed a three-year license suspension that the board imposed 

against him in 2004, and a circuit court ruled in December 2005 that the board 
lacked enough evidence for the discipline. Several other appeals and rulings 
followed, including one by the Missouri Supreme Court siding with Bird. Bird filed 
his application for reasonable attorney's fees and expenses in 2008 during these 
proceedings. 

 
The appeals court held that the state supreme court had indicated the 

deadline for a fee application—30 days after finally prevailing—had not been 
reached before Bird's application because issues remained for further 
disposition. It ordered the circuit court to make the award of fees and expenses 
incurred at the agency, trial, and appellate levels of the litigation. 

 

Professional Licensing Report is published bimonthly by ProForum, a non-profit organization studying public policy 

and communications, 4759 15th Ave NE, Suite 313, Seattle WA 98105. Telephone: 206-250-5609. Fax: 206-526-
5340. E-mail: plrnet@earthlink.net  Website: www.plrnet.org  Editor: Anne Paxton. Associate Editor: Kai Hiatt. © 2010 
Professional Licensing Report. ISSN 1043-2051. Subscribers may make occasional copies of articles in this 
newsletter for professional use. However, systematic reproduction or routine distribution to others, electronically or in 
print, including photocopy, is an enforceable breach of intellectual property rights and is expressly prohibited. 
Subscriptions: $198 per year, $372 for two years, $540 for three years. Additional subscriptions mailed in the same 
envelope are $40 each per year.
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