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Doctor accused of sexual misconduct had no right to 
check complainant's mental health records 

 
The state chiropractic board was not in error when it denied a 

practitioner access to the mental health information of a former patient 
who had filed a complaint about 
him, the Supreme Court of 
Wyoming decided March 25 (In 
the Disciplinary Matter of Stuart 

H. Greene v. State of Wyoming ex rel. Wyoming Board of Chiropractic 
Examiners). 

 
The board received a complaint from a patient in October 2002 

regarding the chiropractor, Stuart H. Greene. The patient alleged that 
Greene had made sexual advances toward her in 2001. A second patient, 
SS, later alleged that Greene sexually assaulted her during treatment in 
November 2003.  

 
The board held a hearing in 2007 and ordered that Greene's license be 

indefinitely suspended with the opportunity to apply for reinstatement upon 
satisfying specified conditions. 

 
After receiving notice of SS's complaint, Greene attempted to obtain 

copies of her mental health records. SS objected to production of the 
records. She was served with a subpoena to produce the records at a 
deposition, and she refused, declining to answer questions concerning her 
mental health treatment.  

 
The Office of Administrative Hearings examiner denied Greene's 

motion to compel production of the records, on grounds that the 
information was protected by the patient-mental health professional 
privilege under Wyoming law. 

 
On appeal, Greene contended that SS "placed her mental health at 

issue by filing the complaint against him," and that the information was not 
privileged under the circumstances. 

 
The court found that for the records to be disclosable, the patient must 

allege mental or emotional damages in litigation. "SS was a witness in an 
administrative licensing proceeding before the board… No damages were 
recoverable in that proceeding nor did SS allege any damages." 

Issue:  Protection of complain-
ants in disciplinary cases 
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Green also argued that the board erred in permitting a non-complaining 
witness to testify about his conduct during her treatment in the mid-1980s.  The 
testimony was "improper character evidence," concerned an alleged incident 20 
years before the complaint giving rise to the disciplinary proceeding, and was too 
remote in time to be relevant, he maintained. 
 

The court said, however, that there was no statute or rule requiring that the 
witness file a written complaint in order to testify about his conduct.  "The board 
found the witness testimony at issue relevant to show that Dr. Greene's actions 
with the two complaining witnesses were not isolated events, a mistake, 
inadvertent, or unintentional, but instead demonstrated a pattern of conduct by 
Dr. Greene."  

 
Affirming the ruling, the court agreed with the board that clear and convincing 

evidence was presented that Greene acted improperly and violated board rules 
and ethical standards. 

 
Although the Wyoming Supreme Court found that Greene's license was 

properly suspended, it did express concern about one aspect of the hearing. 
When Greene brought in a chiropractic expert, Bret Brown, the state challenged 
his qualifications as an expert witness, establishing that he had been practicing 
chiropractic only five years, was not a member of any national or state 
chiropractic panels or affiliations, had never testified as an expert in any 
chiropractic malpractice action, had no "knowledge base" concerning the 
American Chiropractic Association Code of Ethics, and had no experience with 
the use of "therapeutic touch" in chiropractic practice.  

 
All of those facts were discoverable from Brown's curriculum vitae, the court 

said. But it noted that the state had also established that Brown had failed the 
chiropractic exam twice, before successfully challenging the results of the second 
exam and receiving his license.  

 
The attorney general's office, which was prosecuting the case, should not have 

had access to those records, the court said. Though no due process issue 
resulted in this case, the court stressed that it expected compliance with 
confidentiality requirements in the future. 

 
 
 

Court upholds permanent license denial for lying to board 
 

It is  not an abuse of discretion to affirm the medical board’s decision 
to permanently deny a physician’s application to practice medicine, 
based on her misleading statements on her application, the Court of 
Appeals of Ohio, Tenth Appellate District, ruled February 24 in Saviri 
Bhama v. State Medical Board of Ohio. 

 
 The physician, Saviri  Bhama, filed her license application in Ohio in 2005 

when she also held licenses in Kentucky and Michigan. She listed on the 
application a long series of positions she had held in those two states starting in 
1966. 

 
The sticking point was that Bhama answered “No” in response to the question 

“Have you ever resigned from, withdrawn from, been terminated, or have you 
ever been requested to resign from, withdraw from, or otherwise been terminated 
from a position with a medical partnership, professional association, corporation, 

Issue:  Discipline for supplying 
false information on application 
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health maintenance organization or other medical practice organization, either 
private or public?”   

 
When she was confronted with evidence that she had had multiple 

resignations and terminations of her positions over the years, she explained that 
she figured “the board was going to write to every place that I have worked and 
they will know what happened in every job location.” In her view the board was 
“after really the clinical care and concern for the patient that the doctor has or has 

shown.”   
 
If she had really intended to mislead the board or conceal 

terminations or resignations, she maintained, she would not have 
disclosed her employment history nor signed authorizations permitting 
the board to contact her past employers. She also promised that “in 
the future I will make every attempt to answer every question literally 
the way they ask.”  

 
The court found Bhama's explanations not credible; the physician 

“chose not to admit or explain any of her multiple resignations and 
terminations when asked in a very direct, straightforward manner in the 
application.”   

 
Further, said the court, “It is not the board’s responsibility to discover 

information upon its own investigation after an applicant has failed to truthfully 
respond to the board’s question. Rather, the onus is on the applicant to fully and 
candidly disclose all information related to the applicant’s employment history.”  

 
 

Conviction and licensee's denial of conviction warrant suspension 
 

The state accountancy board properly suspended an accountant's 
license based on his felony larceny conviction and his false denial of that 
conviction on his license renewal application, the Supreme Judicial Court 
of Massachusetts held November 26, 2008 (Kenneth L. Kaplan v. Board 

of Registration in Public Accountancy). 
 
The accountant, Kenneth Kaplan, allowed his license to lapse after he 

received it in 1976. While pursuing other businesses, he was charged with falsely 
charging customers for goods they did not receive, and with several counts of 
larceny. He settled several of the charges by agreeing not to engage in the retail 
business involved. When he applied to renew his accountant's license, he falsely 
answered "no" to the question of whether he had "been found guilty of any 
criminal offense." 

 
Following a hearing, the board ordered Kaplan's license suspended for three 

years. It rejected his claim that he had mistakenly thought his larceny conviction 
had been "stayed" pending appeal, because he presented no evidence in 
support, and his explanation of different answers he gave on his license renewal 
application and his notary public application amounted to "linguistic splitting of 
hairs."  

 
The court found that whether or not Kaplan knew his denial of his conviction 

was false, the board would have been warranted in suspending his license based 
on his felony conviction alone, and a three-year suspension was proper. It also 
rejected Kaplan's procedural challenges to the hearing. 

Issue:  Nexus between criminal 
conduct and professional license 
 

Bhama told the board that, when 
preparing the application, she was 
exhausted because she was working 
almost 80 hours per week, her brother 
who typed the application pushed her to 
sign it, and she thought the board would 
not be interested in job changes made 
only to obtain a higher salary or a 
position of greater authority. 
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"Alford plea" on sexual assault triggers automatic license revocation, court finds 
 

The Maryland medical board properly revoked a physician's license 
without a hearing after he entered an Alford plea to second-degree 
assault  involving "extraordinary circumstances," the Court of Special 
Appeals of Maryland held March 27 (State Board of Physicians v. 

Michael S. Rudman).  The court reversed a trial court which had vacated the 
board's revocation order. 

 
The case involved Michael S. Rudman, who had practiced medicine for 30 

years in Maryland. The Maryland Board of Physicians received a complaint from 
one of Rudman's patients in 2005 that he had touched her sexually. It notified the 
county sheriff's office, which investigated and found another patient who made 
similar allegations.  

 
Rudman was charged with three counts of second-degree assault and three 

counts of fourth-degree sexual offense. The board subsequently heard from nine 
other people who came forward with related complaints.  

 
It suspended Rudman's license, then vacated the suspension under 

conditions that Rudman practice no form of massage on any of his patients, that 
he have a female chaperone in the room for each patient encounter with a 
female patient, that she be able to directly observe the entire consultation, 
examination, and treatment, and that her identity be documented in the medical 
record. 

 
However, Rudman entered an Alford plea—a guilty plea that permits a 

defendant to deny the charges while admitting the state has sufficient evidence 
to prove the charges beyond a reasonable doubt—to a criminal charge of 
second-degree assault and was granted "probation before judgment." He was 
placed on supervised probation. Following that verdict, in December 2006 the 
medical board revoked Rudman's license. 

 
Rudman appealed, and the trial court agreed with him that since he disputed 

the "outrageous facts" of the case, the second-degree assault charge should not 
be considered a crime of moral turpitude  absent a hearing on the merits of the 
charges. It reversed the board. 

 
In the board's appeal, the argument was that the Alford plea was a guilty plea 

and therefore the suspension of Rudman's license was required by the Health 
Occupations Act.  The appeals court agreed, finding in the board's favor and 
ordering that Rudman pay costs of the appeal. 

 
 In this case, it said, "The board relied upon the existing court record, 

specifically the recorded proffer made by the state as to the acts committed by 
Rudman at the time Rudman entered his plea, in determining that Rudman had, 
during a medical examination, sexually assaulted his patient."  

 
The state's evidence "provided more than ample basis for that determination," 

the court concluded. 
 
 
 
 
 
 

Issue:  Nexus between criminal 
conduct and professional license 
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Voluntary resignation does not cancel discipline proceeding in reciprocal case 
 

Despite voluntarily resigning from the bar in Connecticut, a Massachusetts 
attorney could still be disbarred in Massachusetts based on reciprocal discipline 
because disciplinary proceedings against him were pending, the Supreme Judicial 
Court of Massachusetts ruled February 13 (In the Matter of Paul Mpane Ngobeni).  

 
Overturning a single justice of the same court who had found he lacked 

authority to disbar the Ngobeni, the court remanded the case to the justice and 
ordered that reciprocal discipline could be imposed. 

 
At his hearing, Ngobeni stated that he was resigning because he intended 

never to practice law in the US again, he intended to return to South Africa the 
following day, and he wished to avoid returning to the US to pursue "lengthy 
appeals or prolonged proceedings." 

 
Ngobeni argued that his resignation was voluntary and that he was motivated 

to resign by a desire to avoid the expense and hardships involved in contesting 
what he deemed to be a fundamentally flawed order of disbarment in Connecticut 
while he lived in South Africa—not by a desire to avoid discipline.  He maintained 
that his resignation should not be seen as a form of "discipline on which 
reciprocal discipline may be grounded."  

 
 "The argument fails," the court said. When Ngobeni offered to resign, a 

disciplinary investigation had been pending against him since 2005 and an order 
of disbarment had already entered. The disbarment was only vacated on the 
condition that he permanently waive his right to reapply for admission, and 
disciplinary counsel stated on the record that the resignation would be reported 
to a national databank for bar discipline matters.  

 
"Given these circumstances, the respondent's resignation, albeit voluntarily 

entered, constitutes discipline." 

 
Racketeering argument fails in licensee's appeal of revocation 

 

A federal district court rejected the argument of a doctor that the revocation 
of his license in 2005 was owed to a racketeering scheme. 

 
In the case,  Kenneth Zahl v. New Jersey Department of Law and Public 

Safety, the U.S. District Court for the District of New Jersey said the arguments 
of anesthesiologist Kenneth Zahl did not qualify as a case under the federal 
Racketeering Influenced and Corrupt Organizations (RICO) statute. 

 
Zahl practiced medicine in New Jersey until 2006 and was also licensed in 

New York and Pennsylvania. His practice involved providing "eye block" 
anesthesia for Medicare-reimbursed surgery.  

 
The court said Zahl's billing method for these procedures led one of his 

employees, Bonnie Blackman, to file a report with the state medical licensing 
board. A board investigation started in 1999. Zahl's license was revoked in 2003 
but Zahl was permitted to continue practicing during his appeal. After he violated 
requirements of a billing monitoring provision, revocation took effect in 2006. 

 
Previously, the court had several times denied Orders to Show Cause filed by 

Zahl to prevent various licensing authorities from taking action against him.  But 
in this case, Zahl alleged that conspiratorial connections between Blackman, his 

Issue:  Implications of 
voluntary resignations  
 

Issue:  Allegations of 
conspiracy to discipline 
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ex-in-laws, an ex-wife, a private investigator hired by the in-laws, the physician 
who replaced him in his eye block practice, an office employee, and state 
employees involved in the administrative cases against him led to the loss of his 
license. 

 
He wanted a declaratory judgment that they acted illegally and injunctive relief 

to prevent other states' medical boards from taking action against him based on 
New Jersey's revocation. 

 
The court found Zahl's complaint did meet some requirements of the federal 

RICO statute. For example, it satisfied the durational requirement of a RICO 
claim, since the alleged conspiracy started in 1997. However, it did not refer to a 
"continuing pattern of racketeering activity" as required. Because of that, Zahl's 
claims are futile, the court said.  

 
"Zahl alleges that his ex-in-laws and ex-wife were the masterminds of dual 

schemes with the purposes of forcing him out of his practice and forcing him out 
of the practice of medicine," the court said. "Zahl does not currently hold a 
license to practice medicine, and there is no indication [in this complaint] that the 
defendants seek to attack the licenses or acquire the practices of other 
physicians: Harper is now retired, Karen Kosovsky is hardly likely to be seeking 
out other doctors to engage in acrimonious divorces with, and Rubinfield and 
Blackman are not accused of fraudulently seeking to obtain any other medical 
practices."  

 
So Zahl is only alleging "a racketeering scheme that has succeeded, ended, 

and existed only to persecute a single victim, Zahl." This does not qualify as a 
"continuing pattern of racketeering activity," as required under the RICO statute, 
the court found. 

 
Discipline proceedings allowed in malpractice case against doctor 

 
A mother who filed a malpractice suit ageist the obstetrician who 

delivered her baby had the right to introduce evidence of disciplinary 
proceedings against the physician by the New York medical board, the 
Supreme Court of New York, Orange County, held March 26 (Sandra 

Torres v. Yessin Ashmaway, Paul S. Mayer, et al. ) 
 
Sandra Torres, the mother, alleged that physician Paul Mayer and his co-

defendant Essin Ashmaway failed to diagnose and treat leakage of amniotic fluid, 
resulting in injuries sustained by her infant, and that her 1997 labor and delivery 
were mismanaged in that a Caesarean section should have been performed. 

 
 The New York State Board for Professional Misconduct held a hearing in 

2000 and received evidence of sub-standard medical care and treatment by 
Mayer in the case of three other patients. The board revoked his license, stating 
"Not only did [Mayer] practice grossly substandard medicine, he lied about it then 
and he continues to lie about it today." Mayer was indicted and pled guilty to 
attempted unauthorized practice of medicine in 2001 while his license had been 
revoked. 

  
Mayer filed a motion for an order precluding introduction at trial of evidence or 

references to the disciplinary proceedings or outcomes. 
 
The supreme court held that upon cross-examination of the physician during 

Torres' civil trial, reference could be made to the disciplinary proceedings to the 
extent that they sustained findings of fraudulent practice.  Although in general, it 

Issue:  Use of disciplinary 
information in malpractice suits 
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is not proper to prove that a person did an act on a particular occasion by 
showing that he did a similar act on a different unrelated occasion, exceptions to 
this rule have been recognized where, for example, the evidence of other similar 
acts is offered to help establish motive, intent, absence of mistake or accident, a 
common scheme or plan, or identity.  

 
Those did not apply in this case, the court said, but Mayer's fraudulent 

practice of the profession, his intentional misrepresentation or concealment of a 
known fact, "may properly be used for impeachment purposes since, at the very 
least, they demonstrate an untruthful bent or willingness or disposition on 
Mayer's part to voluntarily place his own self-interest and advancement ahead of 
principle or the interests of society."  

 
The doctor could be cross-examined with respect to his conviction and the 

underlying facts about it. "The conviction and the facts thereunder were highly 
relevant on the issue of his credibility, and they sufficiently demonstrated his 
willingness to deliberately further his self-interest at the expense of society," the 
court said. 

 
Complaints to board about psychologist were privileged; he can't sue 

 
A psychologist who sued an attorney and others for writing a letter 

of complaint about him to the state licensing board lost his appeal of a 
trial court decision dismissing his case, in a March 30 ruling by the 
Court of Appeals of Georgia, Third Division (Farrar v. Macie et al.) 

 
The psychologist, John Edward Farrar, sued attorney James Macie, Macie's 

wife, and Macie's paralegal, seeking damages for their alleged tortious 
interference with Farrar's business relations, contracts, trade, and profession. 

 
On December 15, 2000, Macie had written to the Georgia Board of Examiners 

of Psychologists concerning three child custody cases in which Farrar had given 
testimony.  He alleged that Farrar had violated several ethical standards and 

guidelines of the American Psychological Association. 
 
Macie's wife typed the letter. The state board investigated Farrar 

and found, nearly three years latter, that he had violated its rules; it 
ordered that he suspend all testimony in custody and certain other 
cases for a minimum of one year. 
 

Farrar sought damages arising out of the filing of the complaint 
with the state board and alleged that the defendants disseminated 
anonymous flyers, which said that Farrar was subject to prosecution 
by the state attorney general.  

 
The trial court found, and the appeals court agreed, that Farrar 

could not recover damages for Macie's action in reporting Farrar to 
the state board because Macie's statements were privileged. "Macie 
was immune from civil liability for reporting Farrar's alleged unethical 
and unprofessional conduct to the state board, so long as Macie's 
report was made 'in good faith, without fraud or malice.'" As to the 

anonymous flyers, they were not attached to the affidavit filed with the trial court, 
and could not be evaluated, the court said. 

Issue:  Protection for complainants 
 

Macie maintained that he filed the 
report because he "became concerned 
that Dr. Farrar often made custody 
recommendations without a proper 
evaluation of both parents, the children, 
and relevant witnesses."  According to 
his affidavit, he spoke to psychologists 
and read the American Psychological 
Association Guidelines for Child Custody 
Evaluations in Divorce Proceedings, and 
became "worried that Dr. Farrar's 
custody recommendations violated the 
APA Guidelines and were improper, to 
the detriment of the children involved in 
cases in which he testified."  
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222-day delay in disciplinary decision not due process violation 
 

Licensing officials did not violate the due process rights of a psychologist by 
taking 222 days to issue a final agency decision revoking his license, the 
Appellate Court of Illinois, First District, held February 13 (Russell A. Morgan v. 
 The Department of Financial and Professional Regulation and Daniel Bluthardt, 

Acting Director). 
 
The case involved the summary suspension of Russell Morgan's clinical 

psychologist license in 2005, based on allegations that he engaged in 
inappropriate sexual conduct with four of his female patients during treatment 
sessions at a residential facility where he was under contract to provide 
psychological services. 

 
Based on the testimony of an investigator for the Department of Financial and 

Professional Regulation, the department director ordered the summary 
suspension in February and a hearing was commenced some three weeks later.  

 
Morgan denied that any sexual contact had occurred and testified as a 

scientist that the witnesses were not credible.  "You are going to call these 
people. You are going to ask them things. They are going to say things which are 
unreliable," he testified. "I'm telling you exactly from the standpoint of a scientist, 
not a psychotic person who is hallucinating or delusional, who makes up things, 
makes up lies, makes up police records, everything else under the sun. I'm telling 
you what I see accurately as a scientist."  

 
The attorney's department noted, "You're telling us that as somebody who 

was disciplined by the department twice before for sexual misconduct."  Morgan 
responded that the department also was "unreliable, unethical, corrupt and 
criminal," and that investigators lied, made things up, talked to people who 
weren't there, and testified falsely. 

 
In his appeal, he alleged that the suspension of his license based on improper 

conduct with four patients was arbitrary and capricious and contrary to the 
manifest weight of the evidence. The court, however, held that the suspension 
was properly imposed.    

 
In addition, the court rejected Morgan's contention that the delay of 222 days 

before a decision warranted reversal of the discipline on constitutional grounds. 
"Although the department's determination of plaintiff's case was not required by a 
specific deadline, the director was required to issue a final agency decision in a 
prompt manner," the court noted. When the administrative process is viewed 
overall, "We believe that the department decided plaintiff's case in a prompt 
manner."  

 
 

Revocation upheld for failure to submit to psychiatric exam 
 

The Supreme Court of New York upheld the revocation of a physician's 
license for her failure to submit to a psychiatric examination ordered by the 
state medical board. In a March 12 decision, In the Matter of Lisa Aptaker v. 
Administrative Review Board for Professional Medical Conduct, the court 
confirmed the board's discipline and dismissed a petition by the physician, 

Lisa Aptaker. 
 
Aptaker was licensed to practice medicine in New York in 1999 and  practiced 

there until 2003, when she applied for a Florida medical license. In conjunction 

Issue:     Discipline and 
compliance with board orders 
 

Issue:  Due process 
 

Anne Paxton
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with that application, she was required to submit to psychological and psychiatric 
evaluations, which she did. 

 
 In December 2003, the board notified her it was denying her Florida license 

application for misrepresentations made during the licensing process and the 
"inability to practice medicine with reasonable skill and safety due to a medical 
condition." 

 
She applied for a commission in the US Army a few months later and 

received it in November 2004. Meanwhile the New York Bureau of Professional 
Medical Conduct launched a disciplinary proceeding, found reason to believe 
Aptaker might be impaired, and directed her to submit to a psychiatric 
examination. She entered the Army shortly thereafter and never submitted to the 
exam. 

 
In March 2005 the Army started investigating Aptaker for making false 

statements on her application and she was discharged in June 2005. After a 
series of hearings, the New York board judged her guilty of professional 
misconduct and revoked her license. 

 
In her appeal, Aptaker argued that the order to undergo a psychiatric exam 

was improperly issued, "based on a March 2006 order by the Supreme Court in 
New York County barring certain charges against [her] based upon interviews 
held in 2003." But the court said its review of that issue was foreclosed because 
Aptaker failed to raise it before the hearing committee. Revocation was not a 
penalty shocking to one's sense of fairness, the court also found. 

 
 

Physician disputes role of British discipline action in state imposing discipline in US 
 

A physician whose English and American licenses were summarily 
suspended lost his bid to restrain the English medical disciplinary officials 
from transmitting records of disciplinary proceedings about him to the US. 
(Luqman Dabiri v. Federation of State Medical Boards of the United 

States and the General Medical Council).  
 
 In a March 25 decision by the U.S. District Court for the Eastern District of 

New York,  the complaint of physician Luqman Dabiri was dismissed. 
 
Dabiri practiced medicine in England from 1994 to 1999, during which period 

he was subject to the jurisdiction of the General Medical Council. He wrote letters 
to the British Medical Association complaining that he was subject to racial and 
national origin discrimination; the GMC later started an investigation of Dabiri's 
competency to practice medicine. 

 
At an October 1999 hearing, the GMC Health Committee voted to restrict 

Dabiri's license based on findings that his fitness to practice medicine was 
seriously impaired; the committee later suspended his license.  

 
However, Dabiri, who is a US citizen and began practicing in New York 

around this time, claimed that he did not receive notice of these actions and only 
discovered them in 2007, when he requested a summary of reported actions 
from the US Federation of State Medical Boards after he found he was unable to 
secure employment at various New York hospitals. (Once the GMC provides 
information to the FSMB, a physician's suspension information becomes 
available to prospective employers in the U.S.) 

 

Issue:  Inter-relationship between 
foreign and US discipline 
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Dabiri unsuccessfully requested that the GMC expunge the suspensions from 
his records. 

 
In his suit, Dabiri alleged that the GMC deprived him of due process in 

suspending his medical license without notice of hearing and in forwarding that 
suspension information to FSMB for inclusion in reports of his medical 
disciplinary history. He further claimed that GMC deprived him of income in 
excess of $200,000 when he became unable to secure employment. He sought 
an order restraining the FSMB from including information from the English 
agency about the hearings and disciplinary action.  

 
The court refused. "'Plaintiff implies that FSMB has failed to adhere to its 

reporting standards…because the GMC is not a state board or federal agency or 
department," the court said. But it found that Dabiri had not explained why the 
reporting standards would not include the GMC, a state body of the United 
Kingdom. 

 
The court dismissed all the charges involving GMC, agreeing with the GMC 

that it did not have jurisdiction over it because it is an agency of a foreign state. 
The FSMB argued that because the suit did not mention FSMB in its causes of 
action, the court lacked jurisdiction. The court agreed and dismissed the charges 
against FSMB.  

 
 

Permanent "inactive status" in one state is grounds for discipline in another 
 

The Ohio medical board properly limited a surgeon's license in Ohio 
based on his having been permanently placed on inactive status in 
Colorado, the Court of Appeals of Ohio, Tenth Appellate District, held 
December 23 (Robert C. Gross v. Ohio State Medical Board). The ruling 
upheld a trial court that had affirmed the Ohio board's discipline. 

 
The surgeon, Robert Gross, an osteopathic physician, practices in Michigan 

but held medical licenses in New Mexico, Ohio, and Colorado. In September 
2006, the Colorado State Board of Medical Examiners approved a stipulation and 
final order wherein Gross agreed to have his medical license placed on inactive 
status permanently, and to never apply to reactivate the license.  

 
According to the Colorado board, the agreement was "mutually negotiated" 

after a board panel found Gross had failed to meet generally accepted standards 
of medical practice with regard to several cases, although Gross specifically 
denied any allegations of unprofessional conduct.  

 
The Ohio board, when it learned of this action, decided it was grounds to 

impose discipline in Ohio. It ordered that Gross refrain from practicing in Ohio 
without prior board approval and to submit a plan of practice if he planned to 
practice there, as well as other conditions. 

 
In his appeal, Gross contended that the board lacked a "cognizable basis" to 

impose restrictions on his license, thus depriving him of due process, and that 
the action was "fundamentally unfair." In addition, he claimed the Ohio board's 
order was "an improper and sub silentio collateral attack on the Colorado board's 
order." 

Issue:  Inactive status in place 
 of disciplinary sanctions 
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But the court found several reasons to reject this argument. First, the court 
said, "Gross' claim that he simply inactivated his Colorado license in an 
administrative, ministerial manner is belied" by the Colorado board's findings in 
the cases reviewed." Second, it emerged that Gross was practicing under 
restricted privileges at two Michigan hospitals as well, due to past licensure 
issues in Colorado. Based on these factors and Gross' own testimony, the court 
said there was reliable, probative, and substantial evidence to support the 
board's plan to impose temporary limitations and restrictions upon Gross' license 
to practice in Ohio. 

 
 

Court rejects nurse's argument as to violation of her right to counsel 
 

A nurse whose application for an Arizona nursing certificate was 
denied failed to make a case that rejection of her out-of-state attorney 
during her appeal hearing violated her right to counsel, the Arizona Court 
of Appeals held April 7 (Lucy Schwartzer v. Arizona State Board of 

Nursing). 
 
Upholding a superior court's dismissal of the complaint by the nurse, Lucy 

Schwartzer, the court said the board properly denied Schwartzer application for 
licensure by endorsement from California in 2004. 

 
After her application was denied, Schwartzer requested a hearing, then 

brought an attorney, John Adams, who was licensed in California but not 
Arizona.  "The administrative law judge warned Adams that if he gave 
Schwartzer any advice during the hearing he would report him to the Arizona and 
California State Bars, and Adams took a seat at the back of the hearing room," 
the court said. 

 
"The ALJ then immediately proceeded as though Schwartzer had been 

planning to represent herself all along. After he explained the way the hearing 
would proceed, the ALJ asked 'Are there any questions or any preliminary 
matters?"  

 
Adams then asked for a five-minute recess. The ALJ responded, "Mr. Adams, 

I really can't—that's touchy. I can't really recognize the gallery for asking for a 
continuance or a recess. I hope you understand." Schwartzer herself did not ask 
for a continuance.  

 
In 2007 Schwartzer asked whether her case could be reopened and was told 

no, because she had not followed proper procedures and three years had 
elapsed.  She made the argument that the ALJ's alleged violation of her right to 
counsel is a "jurisdictional defect that renders its decision void."   

 
But the court said, "even if we accept her argument that the ALJ erred in not 

telling her she could request a continuance, she provides no reason why this 
deprived the ALJ of jurisdiction and rendered the order void."  

 
The cases Schwartzer cited in which rulings were overturned because a trial 

court did not appoint an attorney were not relevant to this case, the court said.  
"Our current statutes clearly do not accord the same importance to the right to 
counsel in the two circumstances. Whereas an indigent parent has the right to 
have appointed counsel in a severance or dependency hearing,...an indigent 
applicant for a nursing certificate does not." 

Issue:  Legal representation in 
disciplinary proceedings 
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Teacher suspension upheld over alleged divulging of student achievement test items 
 

The state Board of Education properly suspended an Ohio teacher for 
a year based on her changing practice worksheets for a state 
achievement test in a way that too closely resembled the test questions 
themselves, the Ohio Court of Appeals, Eleventh Appellate District, held 

December 19, 2008 (Linda Luscre-Miles v. Department of Education, et al. ) 
 
The teacher, Linda Luscre-Miles had been employed at Kent City School 

District for more than 25 years and was teaching sixth grade in the 2005-06 
school year. She served as a proctor for the Ohio Achievement Test in March 
2006. Luscre-Miles testified that when writing up a practice worksheet for the 
mathematics test, she noticed that the instruction on the test read "solve for X" 
instead of "solve for the value of X," which she had had on the practice 
worksheet. So she changed the worksheet. 

 
When the test was administered, another teacher noticed worksheet items 

were similar to test items. Following a hearing, the state Board of Education 
found that three of the ten math problems on the worksheet "contain questions 
that are significantly more similar, and in some cases almost identical to 
mathematics questions appearing" on the math achievement test, rather than to 
source documents Luscre-Miles claimed to be using. The board suspended her 
license for a year, and a trial court upheld that order. 

 
In her appeal, Luscre-Miles argued that none of the practice worksheet 

questions were taken verbatim from the achievement test, and that a "good" 
practice worksheet will resemble the test for which it is preparing students. She 
also said, "It is hard to fathom that a twenty-five-year teaching veteran would risk 
her teaching licenses and career by violating the rules set forth by the Ohio 
Department of Education." 

 
 But the court said the board had not only shown the questions were quite 

similar but also that Luscre-Miles had known these particular questions would be 
part of the test.  This finding was partly based on her comments to other teachers 
when she distributed the worksheet, that  it "should be destroyed" when the 
students were finished.  

 
Luscre-Miles claimed the comments were made in jest to break the tension 

created by the testing. But the hearing officer had found that five teachers were 
sufficiently disturbed by the comments that they declined to use the worksheets.  
The court thus found that the decision to affirm the suspension was proper; it 
also taxed costs of the appeal against Luscre-Miles. 

 
 
 
 

LicensingLicensingLicensingLicensing    
 

Caribbean medical school sues Arkansas board for discrimination 
 

The American University of Antigue filed suit against the Arkansas State 
Medical Board in April, complaining that the board and its members unfairly 
discriminate against graduates of medical schools located in the Caribbean. 

 
The school, filing jointly with two current students and two graduates, charges 

that the Arkansas board "unlawfully, willfully and intentionally denying AUA 

Issue:  Grounds for discipline 
 

Issue:  Foreign applicants 
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students" the right to obtain licenses to practice medicine, without due process of 
law and without equal protection of law. 

 
The suit singles out the board's practice of deferring to the California State 

Medical Board's list of approved and disapproved schools, which it terms 
"improper." "However, even though AUA is not on California's list," the suit 
states, the board added it to its disapproved list. "It did so without conducting a 
site visit, examining the school's curriculum, or considering information compiled 
by the medical board of any state." 

 
The state of New York did approve the AUA's clinical studies program based 

on a review of the school's curriculum, faculty, facilities, and the quality of the 
medical education it offers, said the suit. The school asks the court to restrain the 
board from including AUA on its list of disapproved medical schools without 
proper investigation. 

 
 
 

Out-of-state applicant's verification of experience falls short 
 

The Alaska architects and engineers board properly and reasonably 
denied an exam waiver request by a registered engineer who claimed to 
have 20 years' experience when he applied for an Alaska license, the 
Supreme Court of the State of Alaska held April 17 (Squires v. Alaska 

Board of Architects, Engineers & Land Surveyors). 
 
The engineer, John Squires, received a master's degree in engineering in 

Washington state in 1969 and worked as an engineer but had never been 
formally licensed. He applied for registration in Alaska in December 2008 and the 
board approved him to sit for the fundamentals exam and the professional exam. 

 
Squires submitted his resume and a summary of his engineering experience, 

requesting a waiver of the fundamental exam. He advised the board that third-
party verifications for his professional experience would be 
arriving separately, but that "many of the people who supervised 
my engineering work 20 years ago are either deceased or 
cannot be located [and this] may cause some difficulties in my 
meeting the boards' waiver requirements." 

 
Although Squires passed the professional exam, the board 

found that he had only verified 100 months of professional 
experience, not twenty years, and he was not entitled to an 
exam waiver. Squires appealed to the superior court which 
affirmed the board's decision. 

 
One of Squires' key arguments, in his appeal to the Alaska 

Supreme Court was that an independent verification require-
ment (to confirm his experience) is an "additional regulation," 
rather than the kind of routine statutory interpretation within an 
agency's discretion, and therefore must be promulgated under 
requirements of the state Administrative Procedures Act. 

 
The court disagreed, noting that the verification requirement 

is "not unforeseeable," does not reflect a sudden shift in the 
board's interpretation of a  phrase, and is a common-sense 
interpretation of the phrase in the statute. 

Issue:    Proof of meeting 
licensing entry requirements 
 

The court concluded that the third-party 
verification requirement is not a regulation 
and need not have been promulgated in 
accordance with the APA.  

"The verification requirement is not 
unforeseeable as [the statute] requires an 
engineer's application to contain five 
references, three of whom must 
be…engineers..having personal knowledge 
of the applicant's…education, training, or 
experience. Nor does the verification 
requirement reflect a sudden shift in the 
Board's interpretation of the phrase 
'satisfactory evidence,' given that the 
requirement existed for at least six years 
before Squires' waiver application. Finally, 
because a registered engineers Is likely 
best qualified to assess the quality of a 
prospective engineer work, the third-party 
verification requirement is a common-
sense interpretation of the phrase 
'satisfactory evidence.'" 
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Squires' backup of his experience claims was lacking, the court also found. 
The summary "rarely identifies the name of the employer or company for whom 
Squires worked. For example it states that between 1974 and 1980, Squires 
designed numerous concrete mixes for special needs, but it does not say for 
whom he designed the mixes or where they were used. Squires allocated thirty 
months for that work. Squires also credited himself ten months for expert witness 
services performed over a ten-year period.  But he does not identify any cases or 
specify the exact nature of testimony." 

 
 

TestingTestingTestingTesting    
 

Plaintiff in testing challenge wins round when court orders dismissal of one case 
 

A trial court should not have allowed two virtually identical cases 
against a candidate who failed the licensing exam to proceed in separate 
states, the Court of Appeals of Indiana held March 20 (Massood Jallali v. 
National Board of Osteopathic Medical Examiners). 

 
The case involves an appeal by the candidate, Massood Jallali, of a trial 

court's denial of his motion to dismiss a case against him filed by the National 
Board of Osteopathic Medical Examiners. 

 
Jallali, a Florida resident, took and failed to pass the COMLEX-USA Level 1 

exam in June 2002, October 2002, June 2003, October 2003, and June 2004 
before finally passing in October 2004. He took the COMLEX-USA Level 2 CE 
exam in June and August 2005, and February 2007, and failed each time. 

 
In August 2007 Jallali sued the organization seeking to access the exams it 

had administered to him, the answer keys to the exams, and the NBOME's 
scoring methodology. He also sought an injunction preventing the NBOME from 
giving the exams in Florida.  

 
The Florida court denied the NBOME's motion to dismiss Jallali's lawsuit in 

April 2008. In the meantime, however, NBOM filed suit against Jallali in Marion 
County, Indiana, seeking a declaratory judgment that Jallali has no contractual or 
other legal right to access any of the exams, answer keys, or methodology. The 
Indiana trial court  denied Jallali's motion to dismiss that suit. 

 
The question when Jallali appealed was whether the NBOME Indiana 

complaint should have been dismissed on comity grounds—because it was filed 
after Jallali initiated legal action in Florida.  The Indiana appeals court ruled that it 
should have been dismissed. 

 
Noting that the exact same issues are being litigated in the Florida lawsuit, 

which is proceeding normally, the court said, "Allowing both the Florida lawsuit 
and the Indiana lawsuit to proceed to completion potentially could expose Jallali 
(and NBOME for that matter) to two directly contradictory results. 

 
 
National medical examiners spark furor by offering exam to nursing doctorates 

 

The sponsor of the national medical licensing exams in the US, the 
National Board of Medical Examiners, broke new and controversial ground 
in December 2008 when it started administering the same physician 
licensing exam to candidates for "doctor of nursing practice" degrees. 

Issue:  Licensing exams and 
competing scopes of practice 
 

Issue:  Simultaneous challenges 
in separate states  
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 About 40 nurses with these doctorates, which are now offered by 80 nursing 
schools, sat for the first certification test for the degree. The nursing test is based 
on the final section of the three-part licensing test that medical school graduates 
must pass to practice, which measures how well people apply medical 
knowledge to patient scenarios.   

 
The testing was promoted by a nursing group, the Council for the Advance-

ment of Comprehensive Care, which collaborated with the NBME to establish the 
voluntary certification test. 

 
The American Medical Association is on record as opposing any attempts to 

expand the practice of "doctors of nursing practice." In 2006, the AMA resolved: 
"The quality of care rendered by individuals with a nurse doctoral degree is not 
equivalent to that of a physician…Patients led to believe that they are receiving 
care from a 'doctor' who is not a physician…may put their health at risk." 

 
The NBME, however, has a long paper on its website defining the decision to 

offer the nursing test. "Current and future patients of these nurse clinicians 
deserve a system that assures them that the clinician providing services meets 
appropriate quality standards." 

  
 
 

Take NoteTake NoteTake NoteTake Note    
 

California upholds whistleblower protection for employee of chiropractic board 
 

A staffer at the California State Board of Chiropractic Examiners did 
not have to get the state Personnel Board to concur with her before she 
filed suit against the board, the Supreme Court of California ruled 
February 26 (State Board of Chiropractic Examiners, et al. v. Carole M. 

Arbuckle).  
 
The employee, Carole Arbuckle, alleged that the chiropractic board and its 

executive director Jeanine Smith retaliated against her after Arbuckle noted that 
the board's chairperson failed in 2001 to timely pay a renewal fee and practiced 
with an invalid license for more than five months. 

 
The unanimous decision overturned a ruling by the Third District Court of 

Appeal. 
 
Arbuckle was employed to do cashiering and license renewal, and to issue 

citations for unlicensed practice. But when she inquired several times about citing 
the chairperson, she was allegedly directed not to do so by the board's executive 
director. 

 
 As a result, the court said, Arbuckle confronted a stressful work environment, 

including numerous indignities, disputes, and acts of favoritism.  Some of these 
incidents were minor in themselves, but together they constituted a breakdown of 
trust and cooperation in the workplace, and in particular a breakdown in the 
relationship between her and the SBCE’s executive director, Jeanine Smith.   

 
Among other things, SBCE managers changed Arbuckle’s duties, denied her 

requests for a modified work schedule and a light-duty assignment, cancelled her 
alternative work schedule, and transferred her to a different unit.  

 

Issue:  Charges of retaliation for 
filing a complaint 
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When Arbuckle filed a complaint in 2002 with the State Personnel Board, the 
board's executive officer recommended the complaint be dismissed—that the 
whistleblower activity did not constitute protected disclosures of improper 
governmental activities, that other allegedly retaliatory acts were not sufficiently 
adverse, and that there was no nexus between the disclosure and the adverse 
employment actions.   

 
State Personnel Board regulations at that time allowed complainants who 

received an adverse finding from the executive officer to petition for a hearing 
before the board; Arbuckle chose instead to file an action for damages in 
Sacramento Superior Court. When the board filed for summary judgment, the 
Court of Appeal stayed the proceedings. 

 
But the state Supreme Court ruling said that, contrary to the Court of Appeal’s 

holding, Arbuckle was not required to seek an ALJ hearing before bringing a civil 
damages action in superior court. Instead, it was enough for Arbuckle to receive 
the findings of the board’s executive officer.   

 
The Legislature expressly authorized a damages action in superior court for 

whistleblower retaliation, the court said, and in doing so it expressly 
acknowledged the existence of the parallel administrative remedy.  

 
The court also said the legislature did not intend for the damages remedy for 

whistleblowers to be so narrowly circumscribed as the Court of Appeal ruling 
suggested. "A narrow interpretation of the damages remedy would hardly serve 
the Legislature's purpose of protecting the right of state employees 'to report 
waste, fraud, abuse of authority, violation of law, or threat to public health without 
fear of retribution.'" 
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