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Discipl ine 
 

Harsh sanctions for sexual misconduct  
win thumbs-up from appeals courts 
 

In at least four cases in July and August, appeals courts rejected 
challenges of permanent revocations or other disciplinary sanctions that 
boards imposed for sexual misconduct.  

 
The rulings—made in Maryland, Ohio, and California—may suggest a 

receptive legal environment for licensing boards that are taking a hard line 
on sexual relationships or other abusive or inappropriate behavior by 
professionals: 
 

OHIO  Single patient relationship enough to 

revoke    
 

In Ohio, recordings by one of his 
patients forced a doctor to admit to 
the state medical board that he had 

called her his "sex toy," among other things, and the Court of Appeals of 
Ohio, Tenth Appellate District, held July 26 that that patient relationship 
alone was grounds to permanently revoke his license (Jack Mark Levine v. 
State Medical Board of Ohio).  

 
The doctor in the case, Jack Levine, had challenged the medical 

board's decision to permanently revoke his license on the grounds that his 
alleged actions towards two of his other opioid addiction patients could not 
be proved by sufficient evidence. But the court held July 26 that his 
actions toward just one of his patients—to which he had admitted—were 
sufficient to warrant revocation. 

 
Levine was charged by the board in 2008 with sexual misconduct 

involving three patients whom he was treating for opioid addiction by 
prescribing Suboxone, a drug that minimizes withdrawal symptoms.  
 

The charges relating to one patient, in particular, were the meat of the 
case. The court record indicates that Levine made several phone calls to 
the patient, and in conversations issued her sexual instructions, asked her 
to write him sexually explicit notes, called her a “sex toy,” told her that “she 

Issue:  Sufficient evidence 
to warrant discipline 
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needed a master to tell her what to 
do,” and asked if she liked the past 

sexual contact that had occurred at his office.  
 

When asked by investigators about the “sex toy” comment, Levine denied 
making it, claiming he had only called the patient once. After recordings 
made by the patient showed Levine!s denials to be false, the board brought an 
additional charge of misleading its investigator. 
 

While a hearing examiner assigned to Levine!s discipline case found that he 
had committed the alleged indiscretions and misled investigators in the case of 
the primary patient, the examiner declined to recommend sanctions for Levine!s 
alleged conduct with the other two patients, saying that insufficient evidence 
existed to prove that anything inappropriate had happened. However, the board 
decided to ignore that recommendation, found Levine guilty of all four charges, 
and permanently revoked his license. He appealed. 

 
Levine!s primary argument in the appeal was that the board erred when it 

found him to have committed the charged offenses against the two secondary 
patients, as the conclusions of law by the board on the two charges contradicted 
the hearing examiner!s findings of fact. 

 
However an analysis of those charges might pan out, the court said, the 

revocation of Levine!s license would stand. “Whether or not sufficient evidence 
supported the charges involving Patients 2 and 3, it was undisputed that 
appellant engaged in sexual misconduct with Patient 1 and that he subsequently 
lied about that misconduct.” That alone, Sadler wrote, was sufficient to justify the 
revocation of Levine!s license. 

 

MARYLAND  Referral to rehab not required for doctor charged with assault  
 

The Maryland Board of Physicians was not required to refer a doctor found 
to have committed sexual assaults on four patients over two years to a state 
physician rehabilitation program, the Court of Special Appeals of Maryland ruled 
July 1 (Mahmaud Shirazi v. Maryland State Board of Physicians). 

 
The physician in the case, Mahmaud Shirazi, was accused of inappropriate 

sexual behavior towards four women patients in 2005 and 2006. With each 
woman, Shirazi engaged in the same pattern of behavior, inappropriately 
touching the patient under the guise of an examination, then acting in a manner 
which seemed to confirm the intended sexuality of his contact. 

 
After one of the patients filed a complaint against Shirazi, the board opened 

an investigation, which led to the discovery of the incidents involving the other 
three women. Armed with four complaints alleging strikingly similar behavior, the 
board filed charges against Shirazi. 

 
During the disciplinary process, Shirazi!s only defense to the charges was 

one of fact. He simply denied the allegations and failed to raise any other 
defense. Unconvinced of his credibility, the board revoked Shirazi!s license, 
stating that it would not accept any application for his reinstatement. 

 
In his appeal, Shirazi put forward two legal theories. The first, more novel of 

the two, was that in failing to refer him to Maryland!s Professional Rehabilitation 
Program for his disability, a “psychological impairment,” the board had violated 
the Americans with Disabilities Act. 

 

Issue:  Severity of 
disciplinary sanctions 
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The court, in an opinion written by Chief Judge Peter Krauser, quickly 
dismissed any chance of Shirazi winning his appeal by noting that, because he 
had failed to offer either of these arguments before the board, he would not be 
able to bring them up now. However, the court went on to dismantle his legal 
arguments anyway. 

 
The legislation creating the Rehabilitation Program in no way requires the 

board to refer particular physicians, the court said, and in any case, because 
Shirazi, during his hearing, had only denied that the incidents occurred, the board 
had no reason to assume he suffered from any disability. 

 
Shirazi!s second claim was more conventional. The revocation of his license, 

he claimed, was inconsistent with its earlier actions and a disproportionate 
punishment.  

 
Krauser rejected this claim. The power to revoke Shirazi's license was within 

the board!s authority and the court would only overturn the decision if the 
sanction was so extreme or egregious that it would have been said to be arbitrary 
or capricious. “Plainly,” the judge wrote, “that was not the case here, where the 
board found, by a preponderance of evidence, that appellant sexually assaulted 
four female patients over a period of two years.” 

 

CALIFORNIA  Unsolicited receiving of sexual favors is still sexual misconduct 
 

A finding that a physician committed professional misconduct by engaging 
in sexual relations with a patient did not require that the physician instigate or 
return sexual favors, the Court of Appeal of California, Third Appellate District, 
said in an August 31 ruling (William Joseph Roy, Jr., v. The Superior Court of 
Sacramento County). 
 
 Denying the physician's petition to vacate a trial court's decision, the court 

said the state medical board's findings "were not based on speculation or 
conjecture, but on reasonable inferences derived from the entire body of 
evidence in the administrative record." 

 
The case involved a gynecological oncologist, William Roy, who was accused 

in 2007 of having sexual relations with two female patients. After an evidentiary 
hearing, the administrative law judge found that discipline was unwarranted, that 
the sexual contact in one case was relatively brief, unsolicited, and one-sided, 
and that "physicians cannot be held accountable for the unilateral sexual conduct 

of their patients."   
 
The board rejected the ALJ's decision, finding there was good 

cause to impose discipline, and ordering a public reprimand of 
Roy, plus requiring him to take a course in ethics and participate in 
the "Professional Boundaries Program."  

 
In his appeal, Roy argued that he was exempt from discipline 

under state law unless he was the giver and not merely the 
recipient of sexually intimate contact with his patient. But a trial 
court agreed with the board that the conduct between the patient 
and Roy constituted "sexual relations." 

 
The appeals court also agreed, rejecting Roy's claim that a 

unilateral, unreciprocated sexual fondling of a physician by a 
patient does not fall within the definition of "sexual relations," 

"False modesty" critiqued 
In a footnote to the ruling, the appeals 

court admonished the board's attorney for a 
"feeble and inadequate direct examination."  
"Given the sensitivity of the subject matter, 
[the patient] V.H.'s answers were, perhaps 
understandably, vague and euphemistic. 
However, Roy was facing disciplinary 
charges based upon charges of sexual 
misconduct. This was no time for false 
modesty. When V.H. was timid or unclear 
in her answers, it was the responsibility of 
counsel to probe further so as to leave no 
doubt about the nature of V.H.'s testimony. 
Counsel's questioning in this respect left 
much to be desired." 

 

Issue:  Defining parameters 
of misconduct 
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which is defined in state law to mean either sexual intercourse or  the touching of 
an intimate part of another person for the purpose of sexual arousal, gratification, 
or abuse. "This definition does not … specify whose sexual desires need to be 
aroused or gratified," the court pointed out. 

 
In fact, the law was tightened in 1993 after a study by the state Department of 

Consumer Affairs indicated that 9 percent of physicians were still having sex with 
their patients, the court noted.  

 
"The Legislature decided that the only way to stop physicians from engaging 

in these unethical practices was to ban 'any act of sexual abuse, misconduct, or 
relations' between physician and patient. The idea that a physician could, with 
legal impunity, receive sexual favors from a patient as long as he does not 
return them would, in our view, create a loophole in the statute that the 
Legislature could neither have imagined nor intended." 

 

OHIO  Permanent revocation "reasonable sanction" for 

nurse's sexual relationship with prison inmate 
 

An appellate court in Ohio upheld a 
decision by the state Board of Nursing to 
permanently revoke the license of a nurse 
who began a relationship with an inmate at 
the prison where she was employed (Lori A. 

Beach v. Ohio Board of Nursing). In its July 12 ruling, the Court of Appeals of 
Ohio, Tenth Appellate District, rejected the claims by the nurse that procedural 
and evidentiary mistakes meant that the board!s decision was fatally flawed. 

 
The nurse, Lori Beach, worked at Mansfield Correction Facility in Mansfield, 

Ohio, until January of 2008, when she was forced to resign after beginning a 
sexual relationship with an inmate patient. 

 
After the board notified Beach in 2008 that it was pursuing a discipline case 

against her, Beach signed a consent agreement which suspended her license 
but allowed her to apply for reinstatement two months later. 

 
 In the agreement, Beach admitted that a continued relationship with the 

inmate was inappropriate, certified that she had not been working as a nurse 
since her resignation from the Correction Facility, and agreed to a mental health 
evaluation. However, unbeknownst to the board, Beach had actually been 
working as a nurse in Michigan during the interim, and she had continued her 
relationship with the inmate, even making plans to marry him. 

 
After Beach informed a board attorney, Tara Bowman, of this information, 

the board moved to take further disciplinary action, and Beach requested a 
hearing. Then, in April of 2009, the clinic that performed Beach!s mental health 
evaluation informed the board that Beach suffered from a mental illness and 
should not have her license restored. 

 
Shortly before her hearing was to take place, Beach informed the board that 

she no longer wanted a hearing. Bowman called Beach to confirm this and gave 
her a later date by which she could change her mind. Beach later called the 
board attorney, but hung up the phone when Bowman asked if she was 
requesting a hearing. 

 

State pulls sex  

offenders' licenses 

 
Add Illinois to the states where 

professionals are getting shrinking 
latitude for sexual misconduct. On 
July 21, Illinois Governor Pat Quinn 
signed into law a measure to 
prevent those convicted of a sexual 
offense, battery against a patient, or 
a forcible felony from being licensed 
in any health care profession in the 
state. Professionals charged with 
such crimes will be required to use 
a chaperone pending the outcome 
of the criminal proceedings. 

 
In August, the central 

Department of Financial and 
Professional Regulation announced 
11 revocations—six physicians and 
five nurses—for crimes ranging 
from child pornography, indecent 
solicitation of a child, aggravated 
criminal sexual abuse, and battery.  

 
Others are listed for revocation 

but their cases are pending since 
they have filed lawsuits challenging 
the law's application to them, the 
department said. In one case, a 
physician argues, a revocation now 
creates a double jeopardy situation 
since he already completed a 
suspension after being convicted of 
sexual misconduct. 

 

Issue:  Due process in 
discipline cases 
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After not hearing from Beach, the board moved ahead with its discipline 
action and permanently revoked her license. Beach, in her appeal of the 
decision, claimed that the board!s failure to serve her attorney with the 2009 
hearing notice invalidated the revocation, that Bowman intimidated and coerced 
her into waiving her hearing, thus violating her right to due process, and that the 
evidence did not support the discipline imposed. 

 
After her case was dismissed by a lower court, the Court of Appeals 

addressed Beach!s second appeal in an opinion by Judge Peggy Bryant. Bryant 
rejected Beach!s assertion that the board should have served the nurse!s 
attorney with the March hearing notice. Although Beach had been represented by 
an attorney during the process which created the 2008 consent agreement, 
Bryant held that the board had no reason to believe she had continued to be 
represented by an attorney. Beach had addressed each of the subsequent issues 
herself, the board had enquired of the previous attorney!s involvement, and 
Beach never objected during the administrative process. 

 
As for the allegations that Bowman had intimidated and coerced Beach into 

waiving her hearing, Bryant wrote that no evidence existed to support that 
version of the facts. On the contrary, "the record indicates Bowman acted with 
restraint. Although appellant contends that Bowman coerced her and exercised 
unbridled discretion, no evidence of record supports her contention.” 

 
Beach!s claim that the board based its decision on insufficient evidence was 

also rejected by the court. Pointing to the misstatements Beach made in her 
consent agreement about not working as a nurse and continuing a relationship 
with the prisoner, as well as the results of her mental health evaluation, the court 
ruled that the discipline was reasonable. 

 

Indiana joins 36 other states in cracking down on criminal pasts 
 

 For the first time, Indiana applicants for health professional licenses 
will be subject to criminal background checks and mandatory 
fingerprinting as a condition of licensure, under legislation passed this 
year and effective July 1. The measure (SB 363), authorizes licensing 

boards to suspend, deny, or revoke licenses based on certain convictions.  
 
Outside of California, which began conducting criminal background checks of 

health professionals in the 1970s, such checks were relatively rare until the 
1990s, with most boards relying on self-reporting by professionals. But over the 
years, periodic scandals—notably the Michael Swango case in New York in the 
1990s, which led to fatal poisonings of patients—and the desire to crack down on 
Medicaid fraud have eroded traditional professional resistance and moved many 
states to make criminal background checks routine. Provisions for the checks are 
recommended by the Federation of State Medical Boards (FSMB), the National 
Council of State Boards of Nursing, and other professional groups.  

 
According to the most recent data from the FSMB, at least 37 states have 

some authority to run criminal backgrounds checks of physicians as a condition 
of licensure. (Those that do not: Arizona, Colorado, Connecticut, Hawaii, 
Maryland, Minnesota, Missouri, Montana, Pennsylvania, Rhode Island, South 
Dakota, Vermont, and West Virginia). At least 30 states require that physicians 
and other health care professionals be fingerprinted.  

 
All 50 states and the District of Columbia now provide for online posting of 

physicians' disciplinary actions, criminal background, and malpractice suits. In 

Issue: Criminal background 
checks as licensure condition  
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August, after a five-year removal of its online physician profiles because of a 
legal challenge, Illinois resumed posting actions, convictions and suits going back 
five years. 

Revocation for teacher's fake cover story for student injury  upheld 
 

A trial court did not abuse its discretion or rely on hearsay evidence in 
upholding the permanent revocation of a teacher's license for covering up 
an unauthorized boxing match that led to a serious student injury, the Court 
of Appeals of Ohio, Tenth Appellate District, held February 1 (Martin L. 

Kellough v. Ohio State Board of Education).  
 
The discipline stemmed from a 2007 incident when Martin Kellough, a teacher 

at Pike County Career Technology Center, organized a Christmas party at a 
school gymnasium. A student was injured at the party and was taken to a 
hospital unconscious. Kellough told school officials the student had fallen off a 
stage and he didn't know why. It was later revealed that Kellough had asked 
students to support that story. But in reality, the student had been hurt in a boxing 
match, and Kellough had been among the audience watching. 

 
The state Board of Education, finding that Kellough had failed to appropriately 

supervise his students and had been dishonest during the school's investigation 
of the incident, decided in 2009 to revoke Kellough's teaching license and bar 
him from applying for any teaching license issued by the board. A trial court 
upheld the discipline.  

 
In his appeal, Kellough made several due process claims, all of which the 

appeals court rejected. Specifically as to the argument that the accounts from 
another teacher and a student about the incident were inadmissible hearsay, the 
court noted that the circumstances under which the statements were elicited 
established the statements' reliability.  

 
In addition, the court said. "hearsay is admissible in an administrative hearing, 

as long as it is not inherently unreliable." The trial court did not abuse its 
discretion in finding that reliable, probative, and substantial evidence supported 
the board's decision to permanently revoke Kellough's teaching license, the court 
concluded.  

 

Court restores 2-year license suspension for unauthorized Benadryl shot 
 
A trial court improperly substituted its own judgment for the board's judgment 

when it reversed the license suspension of a radiologic technologist who 
administered an unauthorized Benadryl dose to a patient who was having an 
allergic reaction to a contrast agent, the Supreme Court of Appeals of West 

Virginia held May 26 (West Virginia Medical Imaging and Radiation Therapy 
Technology Board of Examiners v. Kenneth A. Harrison). 

 
The case arose from an incident at West Virginia University Hospitals, in 

which radiologic technologist Kenneth Harrison said he administered Benadryl 
intravenously to a patient who had an "anaphylactic reaction" to a contrast agent, 
including hiccups, hives, and apparent respiratory distress. The drug 
administration was contrary to hospital policy which precludes radiologic 
technologists from administering medications without a doctor's order. 

 
The state licensing board held a hearing in 2009 and ordered a two-year 

suspension of Harrison's license plus a three-year probationary period. But on 

 Issue:  Standards of evidence 
 

Issue: Sanctions for scope of 
practice violations 
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appeal in 2010, the Circuit Court of Monongala County reversed the discipline 
order.  

The record shows no relevant regulations or policies that expressly prohibit 
radiologic technologists from administering Benadryl intravenously, the court 
said, and a vague institutional policy could reasonably lead technologists to 
believe they were authorized to administer Benadryl in the case of an allergic 
reaction. 

 
The appeals court, however, reversed that ruling, finding that without any 

statutory language saying expressly that it is within the scope of practice of a 
radiologic technologist to administer medications other than contrast media, the 
circuit court's conclusion was in error. 

 

Revoked l icensee sues testing lab over alcohol test method 
 

A negligence suit by a Kansas nurse against a company whose 
laboratory tests she alleged incorrectly indicated consumption of alcohol 
was allowed by the Supreme Court of Kansas to continue (Judith Berry v. 
National Medical Services and Compass Vision). The August 12 decision in 

the case allowed nurse Judith Berry to continue her suit against the two com-
panies responsible for the test, National Medical Services and Compass Vision. 

 
Suffering from alcohol dependency, Berry entered the Kansas Nurses 

Assistance Program in 2003 and agreed with the State Board of Nursing to 
refrain from further alcohol consumption and to participate in random tests. 
Those tests were carried out by the two companies by contract with the board. 

 
After the second positive test, Berry dropped out of the program and her 

license was revoked by the board. In 2007, she brought suit against the two 
testing companies. After the trial court dismissed the suit, the 
Court of Appeals of Kansas upheld the denial of Berry!s 
consumer protection claim but reversed the dismissal of her 
negligence claim. The companies appealed and the case went 
to the Kansas Supreme Court, which issued a decision written 
by Justice Eric Rosen upholding the lower decision. 

 
“Berry easily satisfies the test for a foreseeable plaintiff” to 

whom the companies owed a duty, wrote Rosen. Despite the 
fact that she did not contract or pay the testing companies 
herself, she “was not a bystander, but the direct and immediate 
object of the Defendants! testing services.” “A laboratory testing 
facility,” he continued, “owed a duty to those whose specimens it 
tests to accurately report results and not to mischaracterize or 
misinterpret those results.” 

 
In answer to concerns that its ruling was against public policy 

and the will of the legislature, which authorized the board to regulate nursing 
competency, the court held that “that worthy goal is not hindered by allowing a 
nurse to file a claim against a substance abuse testing company for negligent 
testing.” 

 

L y m e  D i s e a s e  d o c t o r  w i n s ,  l o s e s  p o i n t s  o n  a p p e a l  f r o m  t w o  c a s e s  
 

In what amounts to coincidental timing, in June a Connecticut physician 
partially won and lost two separate cases challenging discipline imposed on him 

Issue: Standards of evidence 
in disciplinary cases 

 

Issue: Due process in 
disciplinary cases 
 
 

 

Berry tested positive for alcohol consump-
tion twice in 2005. However, she claimed that 
the method used by the companies—testing 
a subject for ethyl glucuronide, a metabolite 
of alcohol—was faulty, as incidental exposure 
to alcohol through common hospital products, 
like hand-sanitizer, could create a false 
positive. This assertion was backed by an 
assessment from the federal Substance 
Abuse and Mental Health Services Admini-
stration, which declared in a September 2006 
advisory that “Legal or disciplinary action 
based solely on a positive [ethyl glucuronide] 
... is inappropriate and scientifically 
unsupportable at this time." 
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by the state medical board for violations of the standard of care (Charles Ray 
Jones v. Connecticut Medical Examining Board). Though the issues in the 
decisions are relatively straightforward, the case has generated some attention 
because the disciplined physician, Charles Ray Jones, has drawn controversy 
over his frequent diagnoses of Lyme Disease in children. 

 
The discipline imposed in the first case centered around Jones!s treatment of 

two Nevada children. The board found that Jones issued a diagnosis and 
provided prescriptions for antibiotics and educational recommendations over the 
phone months before meeting and physically examining the children, that he 
prescribed those antibiotics for over a year without monitoring their use, and that 
he failed to reconsider his diagnosis in the face of contradictory test results. 

 
The Superior Court of Connecticut, Judicial District of New Britain, reviewed 

the case in 2009 and threw out, for lack of evidence, the finding that Jones had 
diagnosed antibiotics over the phone. Although the other findings were upheld, 
the case was remanded to the board for reconsideration of the sanctions against 
the doctor. 

 
Jones appealed again, this time to the Appellate Court of Connecticut. That 

court, in a June 21 decision by Judge Herbert Gruendel, upheld the decision of 
the Superior Court. Jones!s primary arguments on appeal were that the board 
had violated due process by imposing discipline for actions that were not 
included in the original statement of charges and that one of the board members, 
a physician, was biased. 

 
The court rejected both arguments. Although a discrepancy did exist between 

the charges and the final decision—that Jones had diagnosed a disease where 
the risk of exposure had been extremely low—the court believed that Jones!s 
defense was unlikely to have been different had he been given notice of that 
charge. Jones argued that, “absent the variance, he could have defended himself 
on the basis that he properly diagnosed an infectious disease in the patient. Yet 
that is precisely the defense that was offered in the administrative proceeding.”  

 
Further, Gruendel wrote, because Jones himself “offered evidence on 

the children!s risk of exposure in an attempt to demonstrate that he 
properly had diagnosed an infectious disease in them, he cannot complain 
of a lack of notice that the [board] would evaluate that consideration.” 
 

The second case involved a similar set of facts. The board brought two 
charges against Jones over his treatment of two children for Lyme 
Disease. The first count alleged that Jones ordered lab studies for patients 
he had not physically examined and who had no symptoms of illness, and 
that he ordered a test known to be unreliable. The second count alleged 
that Jones failed to make a differential diagnosis and ordered lab tests and 
wrote a prescription for antibiotics without having examined the patient. 

 
In its decision to impose sanctions, the board found Jones guilty of an 

altered set of charges—specifically that, for the first count, Jones failed to 
make a physical examination before ordering lab studies, that he failed to 
make a differential diagnosis, and that he ordered tests for Lyme Disease  
not justified by his patient!s symptoms. For the second count, the board 

found that Jones failed to make a differential diagnosis; that to do so required a 
physical examination and the taking of the patient!s history, neither of which 
Jones did. 

 

One board member had been 
known to make “intemperate remarks 
about the treatment of Lyme 
Disease,” the court said. However, it 
stated that the case was not about 
the diagnosis of Lyme Disease but 
the general and objective standards 
Jones was alleged to have violated. 
The fact that the board member "may 
have had hardened views about the 
practice of some people treating 
Lyme Disease would not necessarily 
reveal any bias as to whether the 
plaintiff had violated the general 
standards of medical care at issue in 
this case.” 
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Again before the Superior Court in New Britain on appeal, Jones contended 
that he did not have adequate notice of the charges against him because of a 
variance in the board!s charges and findings. 

This time, the court agreed. The board!s finding on the first count was tainted, 
Judge Robert Young wrote, because the board, although not having charged 
Jones with failing to make a differential diagnosis in the first count, nonetheless 
found him liable for not making that diagnosis. 

 
Because it was impossible to separate out which sanctions imposed on Jones 

stemmed from the first count, Young ordered the case remanded to the board.  
 

Civil verdicts don't reach standard of proof needed for discipline 
 
A civil verdict which only required proof by a preponderance of evidence 

cannot be used to impose license discipline in California, which requires a 
standard of clear and convincing evidence when suspending or revoking a 

license, the Court of Appeals of California, First Appellate District, held May 4 
(The Grubb Company v. Department of Real Estate, et al.). 

 

The real estate firm at the center of the case, The Grubb Company, was sued 
in 2002 when a pair of sellers the firm represented refused to return a deposit to 
a potential buyer whom it also represented. Although a jury found that Grubb, 
through an employee, recklessly made a false representation and breached a 
fiduciary duty to the buyers, it also expressly declined to find that Grubb and the 
employee were guilty of fraud by clear and convincing evidence, the standard 
necessary to impose punitive damages. 

 

Based on the verdict, and notwithstanding the jury!s rejection of clear and 
convincing evidence, the California Real Estate Commissioner filed charges 
against Grubb and its employee, claiming that the existence of the judgment was 
grounds for suspension or revocation of their licenses. 

 

Although the administrative law judge assigned to the case recommended 
against suspension, the Commissioner suspended both licenses in a decision 
stating that the only piece of evidence that required a clear and convincing 
standard was the existence of the judgment itself. 

 

The appeals court noted that the factual finding in the prior proceeding was 
arrived at based on a lower standard of proof than the one required in the 
subsequent proceeding. Because the civil verdict was based only on a 
"preponderance of the evidence” standard, it could not be used to support a 
finding that required "clear and convincing evidence." 

 
The real question in the case, the judge said, is whether the Legislature can 

constitutionally authorize the imposition of professional discipline based only on 
clear and convincing evidence of the existence of civil judgment entered against 
the professional for license-related misconduct, without requiring that the 
judgment itself have been based on clear and convincing evidence. 

 

It cannot, he concluded. In attorney discipline, It is settled law that findings 
based on only a preponderance of evidence cannot be binding, and “the 
Commissioner has not articulated a principled reason why a different rule should 
apply in real estate discipline cases.” 

 

Discipline, but not fine, upheld for "belligerent” licensee 
 

Issue: Standards of proof   
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A fine of $10,000 for uncooperative behavior by a licensee was 
disproportionate to the offense, the Court of Appeals of Oregon held August 3 
(Ralph Lewis Read v. Oregon Medical Board). The court upheld discipline and 
costs imposed by the state medical board but rejected the fine, which was the 

maximum penalty the board could impose at the time. 
 
The licensee in the case, a former radiologist named Ralph Read, had been 

unemployed for four years prior to requesting the renewal of his license in 2007. 
On the renewal forms, Read disclosed that he had not practiced in a number of 
years, and that he had a 2006 arrest for disorderly conduct. 

 
Because Read had ceased practicing, the board followed up on his renewal 

application, changing his license status to inactive and informing him that he 
would need to undergo evaluations of his knowledge, skill, and mental health. 

 
Read did not take this well. In his letters and testimony to the board, 

excerpted in the written opinion of his appeal before the Court of Appeals of 
Oregon, Read takes a tone that is, in the words of Judge David Schuman, who 

wrote the opinion, “evasive or nonresponsive” and “combative.”  
 
The board eventually denied Read!s request to change his license 

back to active, and he applied again. The board then ordered Read to 
report for a medical competency and psychological evaluation at the 
Center for Personalized Education for Physicians (CPEP) in Colorado. 

 
In response, Read sent an email to the CPEP which Judge 

Schuman described as “a semi-coherent rant.” He also searched the 
website of the CPEP and found a page which explains that the 
organization does not perform psychological evaluations. 

 
Read then requested a hearing and surrendered his license 

voluntarily. At the conclusion of the hearing, the presiding 
administrative law judge issued a proposed order stating that while 
Read!s failure to answer questions at the interview with the board was 

unprofessional conduct, his failure to submit to testing at the CPEP was not willful 
disobedience of a board order because such testing could not actually occur. 

 
The board eventually reversed the second part of the ALJ!s proposal and held 

that Read!s failure to report to CPEP was unprofessional conduct. It revoked his 
license, imposed court costs of $14,600, and fined him $10,000. 

 
Read appealed, arguing that his discovery of the web page on the CPEP 

website detailing that the organization does not perform psychiatric evaluations 
made the board!s order impossible to carry out and made him not liable for failing 
to follow through with an impossible request. 

 
The court disagreed. Schuman noted that Read neither attempted to contact 

either the CPEP or the board regarding the apparent discrepancy nor determined 
that what he claimed to have read was, in fact, true. Even if, in fact, it was 
impossible for Read to obtain a psychiatric evaluation at CPEP, Read 
"nonetheless had an obligation to make a good faith effort to comply with the 
board!s order, and that effort encompassed a duty to report the asserted 
impossibility of compliance so that the board could take appropriate alternative 
action. Instead, petitioner visited a website, wrote a belligerent email, and made 
no further efforts.” 

 

Issue: Proportionality of 
disciplinary sanctions 

 

During an interview in July of 2008, 
Read told the board: “You!re used to 
dealing with drunks, drug addicts, with 
people who are abusing their patients, 
and I don!t expect to get treated better 
than they get treated, and I!m not going 
to. But I need to exhaust my 
administrative appeal, and you need to 
do whatever you do. But I!m not going 
to answer questions and have you 
come up with something that finally 
justified a decision that!s already been 
made.” 
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Read did meet with some success. Although the court rejected his argument 
that the $10,000 fine imposed by the board was not valid because he had already 
surrendered his license, it nonetheless reversed and remanded the board!s 
decision to impose the fine.  

Given that Read had already surrendered his license, the $10,000 fine—the 
highest amount allowed by law—was also the full extent of the punishment 
available to the board and, under the totality of the circumstances, was 
disproportional. “That sanction was imposed on petitioner,” Schuman wrote, 
“because, to put it plainly, he was uncooperative and belligerent.” 

 

Emergency suspension order overturned for relying on wrong statute 
 

A Florida court revoked an emergency suspension order issued by 
the state Department of Health (DOH) on August 31 because the 
agency had incorrectly relied on a permitting statute to issue the 

suspension and failed to submit evidence that the doctor involved was a danger 
to the public (Alan D. Mendelsohn v. State of Florida, Department of Health). 

 
The doctor in the case, Alan Mendelsohn, pleaded no contest to a charge of 

conspiracy to defraud the federal government in December 2010. The DOH then 
suspended his license without a hearing, under a state statute mandating the 
emergency suspension of a licensee who commits certain crimes involving 
Medicaid. Mendelsohn appealed the decision, arguing that his conviction was not 
related to Medicaid and that the board!s action was invalid. 

 
The Court of Appeals of Florida, First District, hearing the case, agreed. 
 
The Department of Health, Judge James Wolf noted in his published opinion, 

is required by Florida law to explicitly note “the specific facts and reasons for 
finding an immediate danger to the public health, safety, or welfare and [DOH!s] 
reasons for concluding that the procedure used is fair under the circumstances.” 
Although certain statutes create an exception to this rule, requiring the state to 
suspend the license of licensees convicted of certain laws, the law cited by the 
DOH in Mendelsohn!s case was not applicable to his situation. 

 
Although the DOH urged a creative reading of the statute limiting the 

necessary relation to Medicaid to only a few of the listed crimes, the court held 
that the plain meaning of the statute required every crime enumerated in the 
authorizing statute to be related to Medicaid in order to justify an emergency 
suspension. Mendelsohn!s conviction, unrelated to Medicaid, could not trigger the 
statute.  

 
As the Department did not present any other evidence to justify the order, the 

suspension was overturned. 

 

Complainant cannot force board to probe Guantanamo psychologist 
 

A New York psychologist who filed a lawsuit in an attempt to get the 
state Office of Professional Discipline to investigate a fellow psychologist 
who had worked with the military in Guantanamo on interrogations does not 
have standing to bring suit, a court ruled on August 9 (In the Matter of the 

Complaint of Steven Reisner). 
 

Issue: Rights of complainants   
 

Issue: Statutes authorizing discipline   
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In July of 2010, psychologist Steven Reisner filed a complaint with the state 
Office of Professional Discipline (OPD), alleging that a fellow New York-licensed 
psychologist, John Leso, had used his psychological training to harm the mental 
health of prisoners held at Guantanamo Bay Naval Base in 2002 and 2003.  

 
 Leso had been a Major in the United States Army, and was alleged to be a 

member of the Behavioral Science Consultation Team at the base, which was 
charged with supporting interrogations. Reisner claimed Leso had used his 
training to “exploit the weaknesses of detainees in a systematic fashion" and to 
recommend "a series of increasingly abusive interrogation techniques used to 
degrade, dehumanize, and disrupt the cognitive functions of detainees.” 

 
The OPD declined to open a formal investigation, explaining that it had no 

legal basis for the investigation of Leso!s military activities. The Director of the 
OPD, Louis Calone, stated in a letter to Reisner that because Leso did not render 
his services as part of a therapist-patient relationship, his actions were not 
subject to state ethical restraints.  

 
“Short of [a conviction of Leso for committing a crime],” Calone wrote, “there 

is no basis for this Office to open an investigation into the conduct alleged.” 
 

After again requesting that the OPD open a formal investigation 
into Leso!s activities, Reisner filed suit in the Supreme Court of New 
York, seeking a court order to force the OPD to act. 

 
In response, the OPD challenged Reisner!s standing to bring the 

lawsuit. Reisner argued that he was deprived of his “statutory right 
to have his complaint of professional misconduct investigated,” that 
the value of his license was diminished by the failure of the OPD to 
investigate Leso, and that he had standing under the public interest 
doctrine, which allows members of the general public to sue for the 
enforcement of the law in extreme circumstances. 

 
The court, in an opinion by presiding Judge Saliann Scarpulla, rejected all 

three arguments. “The fact that pursuant to Education Law §6510 "any person! is 
permitted to file a complaint against a psychologist does not by itself grant every 
person a right to have the complaint investigated,” Scarpulla wrote. 

 
As to Reisner!s claim that the value of his own license had been diminished 

by the inaction of the OPD, Scarpulla continued, it “is so speculative and 
immeasurable that it is not a cognizable injury in fact,” and, even if it were, 
Reisner did not show that the injury was within the “zone of interest,” a doctrine of 
law that requires the interest allegedly injured to have been the motivation of the 
law cited for its protection. The laws governing psychologist discipline, Scarpulla 
held, are premised on the protection of patients, not on protection of the value of 
a practitioner!s license. 

 
Last, although Reisner had argued that the regulation of the profession of 

psychology was a sufficient interest for granting him standing to challenge the 
OPD!s decision, Scarpulla reframed the issue: “This court acknowledges that 
there are a class of well-established, clear legal mandates, a public official!s 
contravention of which permits all affected individuals and entities to seek … 
mandamus relief." 

 
"Here, however, the OPD!s determination that Leso!s alleged involvement in 

the United States military!s interrogations of suspected terrorists did not 

Reisner argued that he was guaran-
teed the right to have his complaint of 
professional misconduct investigated. But, 
the court said, "Nothing in the New York 
Education Law guarantees a right to each 
and every person that the OPD formally 
investigate every single complaint of 
professional misconduct, no matter the 
contents or applicability of the complaint."  
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constitute the practice of psychology is not within the narrow class of well-
established, clear legal mandates.” 

 
 
 
 

T est ing 
 

Examiners may have to turn over test score data to researcher 
 

Strong public policy favors public access to bar admissions records, subject 
to confidentiality protections, said the Court of Appeal of California, First 
Appellate District, in a June 10 ruling (Richard Sander, et al. v. The State Bar of 
California). Siding with academic researcher Richard Sander, who sought exam 

score data from the State Bar, the appeals court reversed a trial court which had 
refused to compel the bar to release the data.  

 
Sander, an economist and professor of law at the University of California at 

Los Angeles, filed the suit along with the First Amendment Coalition. Sander and 
the Coalition formally requested State Bar records to conduct research regarding 
a large and persistent gap in bar exam passage rates among racial and ethnic 
groups. Citing privacy concerns, the Bar rejected the request. 

 
Sander petitioned the San Francisco Superior Court for an order compelling 

the Bar to disclose the records pursuant to the common law right of access to 
public records. But the court ruled that neither constitutional principles nor the 
common law impose a legal duty on the Bar to provide such access. 

 
The appeals court overturned that ruling, holding that disclosure of the Bar's 

admissions data does not necessarily raise concerns that have shielded many 
preliminary, unofficial court documents from public access. The Bar is not a court, 
and it has many responsibilities, including administering the bar exam, that are 
more administrative than judicial, the court found. "The Bar is a public corporation 
and the records sought relate to its official function of administering the bar exam, 
a matter of legitimate public interest." 

 

Candidate's suit over required retake of 4 exam sections fails 
 

A candidate who was told he had to retake four sections of the nine-part 
architect exam due to changes made by the National Council of Architectural 
Registration Boards (NCARB), filed suit against the Alabama architects board 
and NCARB. But his suit failed on January 14, when a state court dismissed the 
case for lack of jurisdiction (Forrest McCaughn v. Alabama State Board for 

Registration of Architects and National Council of Architectural Registration 
Boards).  

 
The suit arose as the result of changes to the exam imposed by the NCARB 

in July of 2008. The Architectural Registration Exam (ARE) is a long test 
comprised of nine “divisions,” all of which candidates must pass within five years 
of beginning the test. The candidate who filed the suit, Forrest McCaughn, had 
passed seven of the divisions from August 2004, when the five-year “rolling 

Issue: State delegation of 
testmaking authority to 
outside agency   
 

 

Issue: Disclosure of entry 
examination data 
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clock” policy was implemented, to March 2007, when the NCARB announced it 
would update the test. 

 
The announced update changed the structure of the test, breaking one 

division up and spreading its content over four others, so that a candidate who 
had passed that division would be required to pass all four changed divisions of 
the new test, even if the earlier version of those divisions had already been 
completed. 

 
To answer the concerns of candidates already engaged in the exam process, 

existing candidates were grandfathered in to the old test format and given until 
June 2009 to complete the earlier version of the test. Although he was notified of 
the changes, McCaughn did not complete the test by the allotted time and was 
told by the board that he would need to retake the four divisions in the new test. 

 
McCaughn filed suit and the case made its way to the Court of Civil Appeals, 

which issued a decision written by Judge Terri Willingham Thomas. 
 
The architect board was dismissed from the case for lack of 

jurisdiction. McCaughn had filed his suit against the board itself, and 
not a named officer of the board, as Alabama immunity law requires. 
The board itself, as an agency of the state, was protected from suit 
by the state constitution. 
 

The problem with McCaughn's argument, Judge Thomas wrote, 
was that “McCaughn does not point to any evidence indicating that 
there is a genuine issue of material fact concerning whether an 
agency relationship existed between the board and the NCARB.” A 
legal agency requires control by one entity over the other, and “there 
is nothing in the record to indicate that the board had any influence, 
apart from its membership in NCARB, over the policies and 
procedures of NCARB.” 

 
Because McCaughn failed to show that the NCARB was a state agency, his 

suit under the AAPA had no foundation and the case was dismissed. 

 

Examiners must let blind candidate take test on laptop, court rules 
 

Following on the heels of two California decisions which required 
the National Conference of Bar Examiners to provide special screen-
access software to test-takers with sight disabilities, the organization 

has now lost a similar case in Vermont, where a candidate for the Multistate 
Professional Responsibility Exam won a preliminary injunction to take the test on 
a laptop with her requested disability accommodations (Deanna L. Jones v. 
National Conference of Bar Examiners). 

 
The August 11 decision by the U.S. District Court for the District of Vermont 

was very similar to the two earlier California decisions (Enyart v. NCBE and Elder 
v. NCBE). All three decisions held that only by allowing test-takers 
to use their preferred technology can they be said to have been 
given the opportunity to be tested on the substance of an exam and 
not the methodological limitations caused by their disabilities. 

 
The candidate, Deanna Jones, a law student at 44, has been 

legally blind since age five with continually deteriorating eyesight. It 
was only in her 30s, after being diagnosed with a learning disability 

Issue: ADA test accommodations 
 

McCaughn argued that the 
testmaker, NCARB, was actually a 
state agency. Filing his suit under the 
Alabama Administrative Procedures 
Act (AAPA), McCaughn contended that 
the NCARB was an agent of the board 
and, therefore, the state, and that the 
change in testing procedures was akin 
to the promulgation of a rule by a more 
explicit state agency. As the NCARB 
would not have complied with the law 
regarding rulemaking, the changes 
should be nullified, he said. 

 

As in the cases of  Elder and Enyart, 
the bar examiners argued unsuccessfully 
that the Americans with Disabilities Act!s 
(ADA's) requirement of accommodations 
that “best ensure” a substantive testing 
meant only that it was required to provide 
reasonable accommodations. NCBE 
claimed to have done this, primarily in the 
form of a reader, closed circuit television, 
triple the amount time normally given for 
the test, and a Braille copy of the test.  
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which makes auditory learning difficult, that she began to use the screen-access 
software programs at the heart of the case, which allow her to read effectively. 
Prior to her use of the software, she said, she had only ever been able to finish 
reading one book, The Diary of Anne Frank. 

 
Chief Judge Christina Reiss showed frustration with the position of the NCBE. 

Noting other court decisions and a statement from the U.S. Department of Justice 
on the issue, Reiss distinguished between the “reasonable accommodation” 
standard offered by the NCBE and the more stringent “best ensure” standard 
contained in the ADA. 

 
The organization had argued that because its proposed accommodations 

have worked for other visually impaired test takers, they may also work for Jones, 
and Jones should be required to at least try them and fail before she is permitted 
to request anything different. But the judge said this argument "is wholly 
inconsistent with the plain language and the underlying objectives of the ADA.” 

 
The NCBE, she continued, had “not even evaluated its own proposed 

accommodations for their reasonableness or efficacy in Plaintiff!s case. In such 
circumstances, a court should give considerable weight to the opinions of 
Plaintiff!s treating professionals who opine that the accommodation Plaintiff seeks 
are the only ones that will allow her to fully access the MPRE.” 

 
Reiss further rejected the NCBE!s argument that providing the requested 

access to Jones would jeopardize its test security. She noted that because of the 
NCBE's financial resources and the physical situation of the test-taking, providing 
the accommodations while maintaining security would not present an undue 
burden on the organization. In any case, she concluded, “the public!s interest in 
the integrity of secure, professional licensing exams, while important and 
legitimate, does not trump the ADA.” 

 

Lic ensing 
 

Board must provide rationale for denying grandfathered l icense 
 

 The Delaware state medical board failed to supply any reasoning 
or rationale for its decision denying grandfather status to a practicing 
acupuncturist, said the Superior Court of Delaware August 31 (Douglas 
Robert Briggs v. Board of Medical Licensure and Discipline of the State 

of Delaware). The ruling sent the case of chiropractor/acupuncturist Robert 
Douglas Briggs back to the board for further consideration. 

 
In January of 2011, the Council made a final recommendation that Briggs!s 

application be denied because it believed he had insufficient training to meet the 
requirements of the new license. It passed this recommendation on to the board, 
which approved it without explanation, and Briggs made an appeal to the 
Superior Court. 

 
Among Briggs!s arguments on appeal was that the board fatally erred in 

issuing such a perfunctory final order. A decision by the board without its 
having examined the record or providing a rationale for its decision, Briggs 
claimed, was both an error of law and a violation of his rights to due 
process. 

 

Issue: Due process in license denial   
 

A 2008 law creating licensing for 
acupuncturists allowed for current 
practitioners to be grandfathered in, 
if an Advisory Council determines 
they have met standards of training. 
Briggs, who had been practicing 
acupuncture since 2006, applied for 
one of the new licenses and was 
turned down. 
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The court agreed. In a short opinion, Judge Jan Jurden declared that the 
board!s decision was so brief as to be unusable for review. The board, Jurden 
wrote, “did nothing more than "rubber stamp! the Council!s recommendations.” 
With nothing for the court to review, Jurden remanded the case to the board to 
provide a rationale for its decision. 

Worker fired for failing to get certified in time loses appeal 
  

A social worker who was fired for not obtaining certification as a 
licensed independent social worker (LISW) within the 15-month time 
frame required by her contract with her workplace lost her appeal of a 

finding that her termination was for just cause in a June 22 decision by the 
Supreme Court of Ohio (Williams v. Ohio Department of Job and Family 
Services; Bridgeway, Inc.) 

 
In the case, social worker Mary Williams accepted  a job as a program 

manager at a community mental health center, contingent on her obtaining 
certification as an LISW within 15 months. After Williams did not receive a 
passing score on the exam, she was terminated for not getting certification by the 
deadline.  

 
The state unemployment compensation agency found that she had been 

terminated for just cause and therefore did not qualify to receive unemployment 
benefits. 

 
Williams appealed to a trial court and lost, but in her appeal to the Eighth 

District Court of Appeals, the court reversed, agreeing that the certification 
requirement was not fairly applied to other program managers, and therefore 
Williams was not dismissed for just cause. 

 
The Supreme Court of Ohio, however, disagreed, finding that there was no 

evidence that the requirement to obtain certification was an unreasonable 
expectation, and the court had not adopted a standard that company policies 
must be fair and equally applied.  

 
Reversing the appeals court, the Supreme Court found that denial of 

unemployment benefits was not unlawful, unreasonable, or against the manifest 
weight of the evidence. 
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