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Governance  
 
 

Court slaps down attempt to recover board funds 
 

An Arizona appellate court dealt a 
setback to a coalition of the stateʼs 
medical professional associations on 

September 6 when it rejected their challenge to the legislature's transfer of 
money from the funds of several licensing boards to the stateʼs general 
fund during a recent budget shortfall (Arizona Association of Chiropractic, 
et al. v. Jan Brewer). 

 
The statutes that create the special funds in which the various boardsʼ 

money is kept dictate that 10% of the money collected by the boards from 
license holders is to be deposited in the stateʼs General Fund. By law, the 
money in those special funds is subject to legislative appropriation. Faced 
with budget problems in 2009, the legislature transferred additional money 
away from the boards and into the General Fund. 

 
Several of the stateʼs professional medical associations filed suit. They 

argued that the transfers were not appropriation decisions, that the funds 
were held in trust and not subject to appropriation, and that the 
transferring legislation amounted to a new tax which, by Arizona law, 
required a stated objective or a two-thirds vote for passage. 

 
A trial court ruled in favor of the state, and an appeal brought the case 

to the Court of Appeals of Arizona, Division One. 
 
The Court of Appeals began its opinion by citing the relevant statutes. 

Arizona law, Judge Patrick Irvine wrote for the court, states that “all 
monies deposited in special agency funds of self-supporting regulatory 
agencies ... shall be subject to annual legislative appropriation." 

 
“By definition,” he continued, the fees collected by the boards and 

placed in special agency funds “were ʻpublic moniesʼ subject to legislative 
appropriation. [The legislation] plainly states so." 
 

The associations offered several arguments against the transfer, all of 
which the court rejected. 

 
To their argument that the boards' money was held by the state in a 

trust or custodial capacity only, prohibiting transfer of that money, the court 
replied that no "clear and unequivocal" intent to create a trust could be

Issue:  Dedicated funding 
of professional licensing 
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discerned from the statutes and rejected the idea. And, although Arizona law 
described the state treasurer as the "custodian" of the funds, Judge Irvine 
explained that the statute in which that language appeared did not limit the 
legislature's authority; it only limited the boards' ability to use the money. 

 
When the associations argued that the transfer was, in effect, a new tax, and 

illegitimate without a two-thirds vote of the legislature, Irvine explained that 
because the transfer only involved existing money and did not increase the fees 
paid by licensees, no new tax had been created. 
 

The associations filed an appeal with the state Supreme Court October 7. 
 

State settles with fired board director for $600,000 
 

California agreed to pay $600,000 to the former executive director of the 
state Board of Chiropractic Examiners, to settle her lawsuit claiming she was 
harassed and fired for helping investigate insurance fraud by chiropractors. A 
bill signed by state governor Jerry Brown July 26 authorizes the payment to 

fired employee Catherine Hayes without the state's admitting any wrongdoing. 
 
Hayes accused board members of trying to intimidate her into not cooperating 

with a 2006 investigation of chiropractor insurance fraud by the San Joaquin 
County District Attorney's office. She was eventually fired for cooperating, she 
said.  

 
There were two contrasting portraits of the chiropractic board's performance in 

recent years. In 2007, incoming board chairman Richard Tyler said that the board 
was overpolicing the state's 15,000 chiropractors with "almost ritualistic sadism." A 
Sacramento Bee series that year, however, alleged that the board had failed to 
investigate allegations of sexual abuse and fraud, simply waiting for complaints to 
show up on its doorstep. A technicality of mandatory malpractice reporting law 
excludes sexual improprieties and fraud from the requirement that the board be 
notified of criminal cases and civil settlements that exceed $3,000. 

 
While the amount of the settlement has stirred some controversy, it is far 

smaller than the jury award in a similar lawsuit by a former employee of the same 
board, Carole Arbuckle, in 2001. A jury agreed with Arbuckle that board 
administrators had retaliated against her for reporting that a board member had 
allowed his chiropractic license to lapse. They awarded her $1.25 million in 
damages and $800,000 in legal fees.  

 

Governor sunsets board over pension provision 
 

The California Board of Nursing was unexpectedly terminated, effective 
January 1, 2012, when state governor Jerry Brown vetoed sunset legislation 
that would have extended the board until 2016. The reason: the legislation 

included provisions to hire new sworn investigators, who have much higher 
pension costs than non-sworn investigators.  

 
In his October 9 veto message, Brown explained that while the bill (SB 358) 

extending the board until 2016 was "otherwise benign," there were "extraneous 
harmful provisions" lurking within it. Said Brown, "These provisions would 
dramatically expand pension benefits for a select group of the board's 
investigators. This makes no sense fiscally and flies in the face of much needed 

Issue:  Aggressiveness of 
enforcement programs 

 

Issue: Enforcement budgets 
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pension reform." He noted that the board has existed for 106 years without the 
enhanced benefits and should continue to do so. 

 
In its 2010 sunset report recommendations, the board had 

recommended 17 additional investigator positions to adequately 
handle the "continually increasing investigative workload." In 2009, 
a series by the investigative reporting site ProPublica and the Los 
Angeles Times reported that the board took more than three years 
on average to investigate and discipline nurses, owing in large part 
to a backlog at the investigation stage. 

 
But proposals to beef up staffing have been hindered by 

projected budget shortfalls; the three largest pension systems in 
California have promised $500 billion beyond what they would have 

the ability to pay to retirees, according to a Stanford Institute for Economic Policy 
Research study released in late 2011. 

 
The nursing board planned to propose a memorandum of understanding with 

the state Department of Consumer Affairs, allowing limited board activity but an 
intact staff, until a revised sunset bill can be passed in January 2012.  

 

Discipl ine  
 

Board applied the term "sexual contact” correctly 
 

 The state medical board correctly applied the legal test for “sexual contact” in 
the case of a doctor accused of inappropriately touching his patients, the 
Wisconsin Court of Appeals held September 1 (Frank J. Salvi v. Medical 
Examining Board). The ruling overturned a lower courtʼs reversal of discipline.  

 
The disciplined doctor, Frank Salvi, a pain specialist at the University of 

Wisconsin Medical School and the University Hospital, was independently 
accused of inappropriate sexual contact by four of his women patients. The 
Hospitalʼs Peer Review Committee conducted an investigation and, despite 
describing what it called “unacceptable” touching of his patientʼs legs and 
inadequate warning and explanations regarding even his medically acceptable 
touching, cleared the doctor of any wrongdoing. 

 
Nevertheless, the state Department of Enforcement of Regulation and 

Licensing filed charges against Salvi in July of 2007. A 2008 evidentiary hearing, 
focusing on the kinds of touching that occurred and the credibility of Salvi and the 
witnesses, took four days and featured a live model on which Salvi demonstrated 
his procedural technique. In September of 2009, the board suspended Salviʼs 
license and imposed limitations on his ability to practice. 

 
Salvi then appealed to a circuit court. That court reversed the boardʼs decision, 

explaining that the board had applied an incorrect legal test when determining 
whether Salvi had “sexual contact” with his patients, as that term is defined under 
law and that the board had incorrectly excluded evidence, although it did rule that 
the boardʼs findings were supported by the evidence. Legal costs were imposed 
on the board, which then appealed the decision. 

 
The test for determining whether a doctor inappropriately touched a patient, 

laid out in an act of the state legislature, is whether the touching was done for the 

Issue:  Parameters of 
sexual misconduct 

 

California's collective bargaining system 
for state employees provides an enhanced 
pension benefit for what are known as 
"safety members," including sworn investi-
gators, whose principal duties expose them 
to "potentially hazardous activity." Not all 
board investigators are sworn investigators, 
but sworn investigators, under state law, 
have access to certain kinds of information 
that non-sworn investigators do not. 
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purpose of sexually gratifying the doctor being disciplined. Salvi had successfully 
argued that, instead of using this test, the board inappropriately relied on an 
ambiguous standard. In his appeal, Salvi quoted the board attorney on the test for 
“sexual contact”: “Itʼs just like the Supreme Court said about pornography. You 
know it when you see it. You know it when you feel it.” This quote had helped to 
persuade the lower court that Salvi had not received a fair hearing. 

 
The Court of Appeals, in a long and fact-intensive opinion written by Judge 

Paul Lundsten primarily discussing the factual interpretations of the case, did not 
agree with Salviʼs interpretation of the events at the board hearing. 

 
The statement by the board attorney, Lundsten wrote, “is argument—

nothing more, nothing less.” Nothing in the record indicated that the board 
had acted on the argument. “Moreover,” he continued, “we decline to infer 
that the board adopted what is obviously nonsense as a stand-alone test. 
As Dr. Salviʼs attorney aptly pointed out before the administrative law 
judge, this ʻtestʼ provides no guidance whatsoever. ... The evidentiary 
proceeding and the content of the boardʼs decision demonstrate that the 
board did not ignore the requirements that the touching be of an intimate 
body part and be for a sexual purpose.” 

 
Much of Lundstenʼs opinion is spent discussing, and often refuting, 

Salviʼs interpretation of the testimony from the complaining patients. Salvi 
claimed, for each witness, that the board had incorrectly interpreted their 
statements in a way that would impute sexual intent to his actions.  

 
For each patient, he claimed, he had performed a relevant and medically 

proper examination, and he believed his actions were misinterpreted. To allow him 
to prove his point, the board had brought in a live model, on which Salvi 
demonstrated his technique (and, on at least one occasion, a demonstration of 
inappropriate actions which Salvi claimed he did not perform). 

 
The court ruled much of this essentially irrelevant. “The critical factual dispute 

in this case was not whether the women misperceived as sexual the probing and 
palpations of lymph nodes and other body parts as described by Dr. Salvi," Judge 
Lundsten wrote. "The critical factual dispute was whether Dr. Salvi did more than 
he admitted doing.” 

 
The factual findings of the board were at the heart of the courtʼs rejection of 

Salviʼs final argument, that the board had improperly excluded exonerating 
evidence from its consideration, particularly the Hospital Peer Review Committee 
report which cleared Salvi of wrongdoing for the same events.  

 
The Committee, the court noted, never spoke to the patients and, perhaps as a 

result, credited Salviʼs story over theirs. But because the board had found the 
patients more credible, this meant that the Committee and board based their final 
decisions on different findings of fact. The ultimate conclusion of the Committee, 
therefore, was of little relevance to the boardʼs decision. 

 
Settlement bars use of reprimand of psychologist in death penalty appeals 

 
A psychologist whose assessments of capital murder defendants 

have stirred deep controversy was reprimanded by the Texas 
psychology board, but the board specified that the settlement 
agreement, signed April 14, could not be used for any purpose in civil or 

criminal litigation. 

The issue, the judge wrote, was 
not possible confusion on the part of 
the witnesses. Each woman had 
described touching so different from 
what would occur during proper 
examinations, he said, that the issue 
was simply one of credibility 
between Salvi and the patients. The 
court noted that the board, as the 
finder of fact, believed the patients, 
and board members possessed a 
sufficient amount of evidence to 
reasonably do so. 

  

Issue:  Role of disciplinary actions 
in civil and criminal cases 
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The discipline case, Texas State Board of Examiners of Psychologists v. 
George C. Denkowski, involved psychologist George Denkowski who provided 
forensic psychological services in capital murder proceedings. He was retained by 
the state to evaluate certain convicted defendants for the existence of mental 
retardation or intellectual disability. 

 
Denkowski testified in 29 cases, almost two thirds of appeals based on mental 

retardation in Texas to date. Denkowski found mental retardation only eight times. 
In the majority of cases he judged that the defendant was not mentally retarded, 
making the defendant eligible for the death penalty. 

 
But Denkowski's methods came under a cloud. There were 

allegations by other psychologists and defense attorneys that in 
administering tests of mental level, Denkowski would rephrase 
questions, give the test-taker improperly high scores, and artificially 
inflate the total score to compensate for what he considered cultural 
differences.  

 
In an appeal of the sentencing of Daniel Plata, whom Denkowski 

had rated not mentally retarded, a federal judge in Houston in 2007 
reversed the finding, adding that all of Denkowski's testimony "must 
be disregarded due to fatal errors." Among other things, he wrote, 
Denkowski had violated accepted practice in psychological 
assessment by obtaining an IQ score, declaring it invalid, and then 
estimating an IQ score with numbers. 
 

In the settlement with the board, Denkowski did not admit  
violating any law or board rule but agreed to be reprimanded, and 
agreed that he would not accept any engagement to perform forensic 
psychological services in evaluating subjects for mental retardation 

or intellectual disability in criminal proceedings. He was assessed a $1,500 
administrative penalty and costs of $500 for each of the eight cases at issue, for a 
total of $5,500.  

 
It was specified that the agreement was "not admissible for any purpose in civil 

or criminal litigation, including but not limited to any habeas corpus or other 
proceedings seeking to re-litigate an order that a convicted capital murder 
defendant was or was not mentally retarded." However, the U.S. 5th Circuit Court 
of Appeals earlier stayed the execution of Steven Butler, whom Denkowski had 
evaluated, pending the outcome of the complaint before the licensing board.  

 
Discipline overturned where only witness was spouse of licenseeʼs ex-husband 

 
Citing the importance of the appearance of impartiality, the Supreme Court 

of Oklahoma, on October 25, invalidated discipline imposed by the stateʼs real 
estate appraiser board because the only witness in the case, a fellow 
appraiser, was the current spouse of the disciplined appraiserʼs ex-husband 

(Beverly Bowen v. Oklahoma Real Estate Appraiser Board). 
 
Discipline proceedings were initiated against the appraiser, Beverly Bowen, in 

2007, after a house Bowen had appraised at $255,000 sold one year later for 
$204,000. An insurance company took the loss on the price difference and hired a 
second appraiser, JoElla Jones, to review Bowenʼs work, unaware that Jones was 
the current spouse of Bowenʼs former husband, that the two women had known 
each other for 26 years, starting when Jones was the next-door neighbor of 

Issue:  Conflict of interest in 
disciplinary decision-making  

 

The U.S. Supreme Court ruled in 
2002, in a case called Atkins v. Virginia, 
that "executions of mentally retarded 
criminals are cruel and unusual." To 
establish that a defendant is mentally 
retarded, below average intellectual 
abilities defined by an IQ score of 70 or 
below, and deficits in adaptive behavior 
both had to be present before the age of 
18, the court said. However, it was left to 
individual states to choose their own 
definition of mental retardation. In Texas, 
the standard generally requires the 
convicted inmate to have had below 
average intellectual function and to lack 
adaptive behavior skills from a young age.  
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Bowen and her then-husband, and that Jones was the stepmother to Bowenʼs 
children. 

 
Jones eventually filed her review, in which she appraised the house at 

only $197,000. The Oklahoma Real Estate Appraiser board, though by 
now aware of the conflict of interest posed by Jonesʼs position in the case, 
brought disciplinary proceedings against Bowen. The only witness called 
to testify at Bowenʼs hearing was Jones. After the hearing, the board 
suspended Bowenʼs license for 30 days and fined her $1,000. Bowen 
appealed. 

 
The trial court who heard the first appeal noted the conflict of interest and 

remanded the case to the board to consider the possibility of bias. The board, 
undaunted, acknowledged that it had known about the conflict but declined to 
change its decision. With the boardʼs decision on appeal again, the trial court this 
time invalidated the discipline, and the board appealed. After an intermediate court 
found in favor of the board, the case went to the Supreme Court. 

 
The court overturned the discipline imposed on Bowen. In explaining the 

decision, Justice Yvonne Kauger wrote that, "The risk of error is increased when a 
boardʼs decision is based solely on the review and testimony of a competitor of the 
person being disciplined ... and the appearance of impartiality is as important as 
the actual impartiality or a conflict of interest.” 

 
Although Jones had not participated in making the decision to discipline 

Bowen, Kauger wrote, Jones was the only witness and the only source of 
evidence, she was a direct competitor of Bowen, was likely to be economically 
affected by the boardʼs decision, and was “once the next door neighbor who 
married the man next door, who happened to be the appraiserʼs husband.” 

 
“Without a doubt,” Kauger continued, “these circumstances cast doubt as to 

the unbiased, unprejudiced impartiality not only of the witness but also the entire 
proceeding.” 

 
Molestation conviction sufficient to revoke real estate license 
 

A Maryland real estate broker, convicted for the sexual abuse of three minors 
over a 15-year period, lost his battle to keep his license on October 28 after the 
Court of Appeals of Maryland upheld the decision of the stateʼs Real Estate 
Commission to revoke it (Joel Pautsch v. Maryland Real Estate Commission).  

 
In its decision, the court ruled that the Commission had the right to revoke the 

license of the broker, Joel Pautsch, and that the decision to do so was not 
arbitrary because the nature, length, and repetition of Pautschʼs crime showed a 
lack of responsibility, maturity, and trustworthiness. 

 
Pautsch was convicted of the crime of sexual abuse of a minor in March of 

2007; the conviction was based on his abuse of two children over a 15-year period 
which ended in 2006. Based on the criminal charges, the Real Estate Commission 
filed a complaint against Pautsch in February of that year.  

 
After a hearing, an administrative law judge recommended only a six-month 

suspension of Pautschʼs license, but the Commission voted to revoke the license 
instead, concluding that his actions did “not resemble the those of a responsible, 
mature, and trustworthy adult” and “thus negatively [affect] his ability to engage in 
activities authorized by a real estate license.” 

Issue:  Criminal conviction 
and license revocation 

 

In its opinion, the court noted the 
responsibility of licensing boards “to 
provide a licensee, not only with a 
neutral and impartial proceeding, but 
also a proceeding which appears 
neutral and impartial."  
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Also prompting the Commissionʼs decision was the commonly unsupervised 
access real estate brokers have to houses on the market, so that they may show a 
property to a potential buyer. Such unsupervised access to houses posed the risk 
that Pautsch would come into contact with unsupervised children, the Commission 
reasoned.  

 
Pautsch appealed, arguing that no relevant nexus existed between his 

conviction and his profession and that the revocation of his license was arbitrary 
and capricious. After a lower court upheld the revocation, he took 
his case to the Court of Appeals. 

 
To attack the validity of his license revocation, Pautsch argued 

that the Commissionʼs consideration of his access to unsupervised 
houses through a lock-box system was inappropriate. No testimony 
or evidence was introduced into the record which explained the 
lock-box system and Pautsch argued that this lack of evidence 
invalidated consideration of the factor. 

 
Judge Lynne Battaglia, writing for the court, rejected this argu-

ment by noting the “longstanding practice of respecting an agencyʼs 
expertise ʻin its own fieldʼ” and questioning the idea that the Com-
mission would need expert testimony on the subject of lock boxes, 
given that five of its nine members possess real estate licenses. 

 
The court also agreed with the Commissionʼs finding that a nexus existed 

between Pautschʼs conviction and his profession. Given the duties members of the 
real estate profession owe their clients, the lack of trustworthiness indicated by 
Pautschʼs crime provided substantial evidence for the Commissionʼs decision to 
revoke his license, she said. 

 
Further, a recent law cited by Pautsch which forbids revocation of a 

professional license for any non-violent felony without a “direct relationship” to the 
profession was not relevant, Battaglia, wrote, because Pautschʼs conviction was 
for a “crime of violence.” 

 
 

Board not required to shorten probation after remediation done 
 

The Iowa medical board was not obliged to shorten a doctor's probation 
after she completed a remediation plan to address competence issues, the 
Iowa Court of Appeals held June 15 (Patricia A. Allen v. Iowa Board of 
Medicine). 
 
The case stemmed from 2006 charges by the board that Patricia Allen, an 

osteopathic physician, had failed to conform to the prevailing standard of care. A 
final order in 2007 suspended her license, restricting Allen from practicing until she 
obtained board approval of a remedial education program, and placed her on 
probation for five years subject to monitoring 

 
Completing the educational intervention the following year, Allen filed several 

applications requesting that the board terminate her probation; when those were 
rejected she filed for judicial review. The district court denied Allen's request for 
attorney fees, taxed costs to her, and dismissed the petition to end her probation. 

 
The case did not involve a "denial of reinstatement," as Allen claimed, the court 

said. "Allen's license was originally suspended but was reinstated automatically 

The court rejected Pautschʼs argument 
that revocation was a disproportionate 
sanction. “Based on the testimony and the 
exhibits before it,” Battaglia wrote, “the 
Commission found that Mr. Pautsch had 
been engaged in sexually abusive behavior 
towards minor children throughout a 
ʻfifteen-year period,ʼ and that, according to 
the Commission, showed a lack of 
responsibility, maturity, and trustworthiness 
on the part of Mr. Pautsch, as a real estate 
professional, which prevents a finding that 
the Commissionʼs sanction was arbitrary or 
capricious.” 

 

Issue:  License reinstate-
ment following discipline 
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once the board approved her education plan. With the reinstatement came a five-
year probationary term with numerous conditions." 

 
But nothing in the discipline order guaranteed an early termination of the 

probationary period, the court said. It pointed out that Allen had also failed to 
present an appeal of the board's 2007 discipline order within 30 days, so the 
petition had to be dismissed anyway.  

 
While it considered the board's conduct to be reasonable, the appeals court 

said it agreed with the district court's reasoning, conclusions, and application of 
the law. 

 
 Court upholds reversal of discipline over missing standard of care  
 

The Tennessee Supreme Court, on October 10, had the final say in the 
case of Dr. Joseph Edward Rich, whom the State Board of Medical 
Examiners had disciplined for unprofessional behavior, incompetence, and 

unjustified distribution of methadone only to see its discipline overturned because 
the boardʼs members failed to articulate a standard of care in deliberations in the 

case (Joseph Edward Rich v. Tennessee board of Medical 
Examiners).  

 
In a 4-1 ruling, the court upheld a lower courtʼs reversal of the 

boardʼs discipline against Rich. 
 
Rich came under investigation by the board as the result of 

his use of chelation and intravenous hydrogen peroxide 
therapies, his use of methadone as a detoxifying agent despite 
not having a license to use the drug for that purpose, and other 
questionable practices, including using his 18-year-old office 
assistant to write prescriptions while he was on vacation, and 
once possibly ignoring a heart attack in a patient. 

 
Although the board introduced expert testimony on the acceptable standard of 

medical care required during his disciplinary hearing, the board did not articulate 
that standard itself, a fact which would be important in Richʼs appeal. After the 
hearing, the board suspended Richʼs license for one year. 

 
Rich appealed and, although a lower court upheld the boardʼs order, an 

intermediate appellate court reversed the discipline because of the boardʼs failure 
to articulate a standard of care. Tennessee law, that court ruled, required such an 
articulation for a conviction where the standard of care was at issue and, without 
that articulation, there was no question of whether Rich could be disciplined on the 
affected charges. 

 
The board appealed and the case went to the Supreme Court. Despite the 

legitimate factual findings of the board pointing to Richʼs misbehavior, the 
Supreme Court upheld the lower courtʼs reversal of the discipline order.  

 
“The statuteʼs language is clear and unambiguous,” wrote justice Sharon Lee 

for the majority. “According to its plain terms, we construe it to mean what it 
says—that for purposes of any action taken based upon a subsection where the 
standard of care is an issue, “the board must … articulate what the standard of 
care is in its deliberations.” 

 
 

Issue:  Standards of evidence 
 

Under Tennessee law, “The standard of 
care for such cases is a statewide standard of 
minimal competency and practice that does 
not depend upon expert testimony for its 
establishment. However, to sustain actions 
based upon a violation of this standard of 
care, the board must, in the absence of 
admissions or other testimony by any 
respondent or such respondentʼs agent to the 
effect that the standard was violated, 
articulate what the standard of care is in its 
deliberations.”  
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Court restores discipline for doctor who let sisters perform “surgical” procedures 
 

Sanctions imposed against a doctor who had allowed her unlicensed sisters 
to perform laser hair removal on patients at the doctorʼs clinic were not arbitrary, 
the Court of Special Appeals of Maryland held September 30 (Kathy Mesbahi, et 
al. v. Maryland State Board of Physicians). In making the ruling, the court 

reversed a decision by a lower court which had overturned sanctions imposed by 
the board after finding the sanctions arbitrary. 

 
The doctor disciplined by the board, Kathy Mesbahi, although board-certified in 

obstetrics and gynecology, began practicing laser hair removal in 1999. Her two 
sisters, who are not trained in medicine, work in her office, one as business 
manager and the other as receptionist. 

 
After purchasing two laser hair removal devices, Mesbahi had both sisters 

trained on the machines by a representative of the manufacturing company. 
Thereafter, both sisters routinely performed the hair removal procedure 
themselves, without supervision by Mesbahi. 

 
This practice resulted in a complaint. A patient who had visited Mesbahiʼs 

office for hair removal and was treated by the sisters complained that the proce-
dure left burns, scabbing, scars, permanent holes, and changes in skin color. In 
investigating the complaint, the board contacted other patients who had also been 
treated by Mesbahiʼs sisters. It filed charges against the doctor in April 2006. 

 
At her hearing before the board, Mesbahi argued that laser hair removal should 

not be considered “surgery,” but should instead be considered a delegable 
medical procedure. The medical board disagreed. It cited a declaratory ruling it 
had issued in 2002 on the subject of laser hair removal in response to a query 
from the state Board of Electrologists, in which it held that the procedure should be 

considered a surgical act. The board issued sanctions for 
unlicensed practice, which included license probation and a 
permanent ban on laser hair removal for Mesbahi, and thousands 
of dollars in fines for all three sisters. 

 
Mesbahi then appealed the decision to a circuit court. That 

court upheld the discipline, but overturned both the fines and the 
ban on laser hair removal, describing the boardʼs decision as 
arbitrary because it lacked articulation of its reasons. Both parties 
appealed the decision. 

 
In her appeal to the Court of Special Appeals, Mesbahi took 

issue with the boardʼs reliance on its own declaratory ruling, 
arguing that the board treated the ruling as binding and that, in any case, the 
substance of the ruling, that laser hair removal constitutes surgery, was incorrect. 

 
The court, in a written opinion by Judge Robert Zarnoch, upheld the boardʼs 

use of the ruling, noting that the declaratory ruling was only used by the board as 
legal precedent, and was treated neither as binding nor as an administrative rule. 
The court also ruled that the board acted reasonably in deciding that laser hair 
removal was a surgical procedure. 

 
The sanctions against the three sisters were restored by the court. The lower 

court had exceeded the scope of its review, Zarnoch wrote, and improperly placed 
the burden of proof on the board to justify its actions, instead of properly requiring 
the disciplined party to prove the sanctions were arbitrary. 

Issue:   Delegation to 
unlicensed personnel 

 

In her complaint, the patient who initiated 
the action stated that one of the sisters, Mina 
Nazemzadeh, performed her procedures with 
unusual speed, taking 15 minutes to perform 
an operation other professionals required 2-3 
hours to complete. Nazemzadeh also ran the 
laser over the same part of the body more 
than 20 times in one sitting, which other 
professionals described as dangerous and 
which, at one point, caused the patientʼs skin 
to “pop” and leave a permanent white hole. 
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Incorrect interpretation of “neglect” results in reversal of discipline 
 

The Supreme Court of Delaware, on September 2, threw out discipline 
imposed by the stateʼs Department of Health and Human Services on a nurse 
who was accused of neglecting and contributing to the death a psychiatric patient 
(Delaware Department of Health and Human Services v. Madhu Jain). Both the 

departmentʼs hearing officer and a lower court which reviewed and reversed the 
discipline on other grounds applied an incorrect legal standard, the Supreme Court 
ruled. 

 
The nurse disciplined by the department, Madhu Jain, worked at the Delaware 

Psychiatric Center. In April of 2009, a psychiatric patient at the Center with a 
history of acting out by lying on the ground appeared to be doing just that. An 
event like this was apparently not an unusual occurrence at the center; security 
camera footage shows several staff members walking by the prone patient without 
stopping.  

 
Jain did stop and, after checking to make sure the patient was breathing and 

not receiving a response to her verbal questions, went to find another staff 
member to help her lift the patient. While Jain was gone, the patient stopped 
breathing and died. 

 
The department subsequently notified Jain that it intended to place her on the 

stateʼs Adult Abuse Registry for five years, an action that would result in, at the 
least, the suspension of her license for that time. A hearing was held at which Jain 
testified that she had been concerned for her safety at the prospect of confronting 
a psychiatric patient alone. A nurse consultant testified that the standard of care in 
such a situation was for a nurse to physically inspect the patient, and the hearing 
officer recommended that Jain be placed in the registry for three years for 
“neglect” because Jain had walked away from the patient without doing a physical 
examination. Jain appealed. 

 
On appeal, a state superior court overturned the discipline by saying that the 

opinion of the nurse consultant witness on the standard of care was not sufficient 
evidence to establish a real standard that Jain could have violated and that, in any 
case, Jainʼs conduct was reasonable under the circumstances. 

 
The department then appealed to the Supreme Court. That court upheld the 

dismissal of the discipline imposed on Jain, but for a substantially different reason. 
Both the departmentʼs hearing office and the lower court had applied the wrong 
legal test, wrote Chief Justice Myron Steele. 

 
The lower courtʼs application of a standard of care to determine whether 

neglect had occurred, borrowed from medical negligence and malpractice cases, 
was incorrect. The statutes that govern the Adult Abuse Registry do not mention 
“neglect,” Justice Steele wrote, and are different in nature from the law governing 
malpractice and negligence. Placement on the registry requires an intentional or 
knowing act. “If the General Assembly intended registration to result from careless 
conduct or breach of an applicable standard of care, it would have said so.” 

 
Applying this new reasoning to the facts of Jainʼs case, the court held that no 

evidence showed Jain to have possessed the correct mind-set to have committed 
an offense which would place her on the Abuse Registry. Although Jain had been 
concerned for her safety, her motivation in leaving the patient was to get help, and 
whether she had been negligent in doing so was irrelevant.  

Issue: Legal standards for 
applying discipline  
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 “Even if a reasonably prudent health care provider under the circumstances 
would have conducted a hands-on assessment," Steele wrote, "the totality of the 
attendant circumstances shows an uninterrupted attention to the patientʼs needs 
rather than intentional, knowing, or reckless neglect of a patient.” 

 
Board may require suspended licensee to retake licensing exam 
 

The stateʼs pharmacist board may require a licensee, suspended ten 
years for committing a felony, to retake the pharmacy license entrance 
examinations before it will reinstate him, a court in Pennsylvania ruled on 
September 21 (Joseph M. Marchese, v. Board of Pharmacy).  

 
The pharmacist in the case, Joseph Marchese, had his license automatically 

suspended for ten years starting in 1999 after he pled guilty to unlawfully providing 
Vicodin to a patient who happened to be an undercover agent. During the 
suspension period, Marchese sold his pharmacy to his sister and met all the 
continuing education requirements of a licensee. 

 
When he applied for the reinstatement of his license in 2009, the State Board 

of Pharmacy agreed that Marchese had been rehabilitated, but stipulated that he 
would need to retake the licensing exams and agree to a three-year probation in 
order to begin practice. Marchese appealed the restrictions. 

 
Marcheseʼs primary argument on appeal was that the board had exceeded its 

authority when it ordered him to retake the licensing exam and 
imposed a probation period, because neither sanction was 
expressly available to the board under the section of its 
empowering statutes dealing with reinstatement after a felony 
conviction. 

 
Pennsylvania law empowers the Board of Pharmacy, when 

reinstating a license, to “impose any disciplinary or corrective 
measure which it might originally have imposed.” Because 
Pennsylvania law also allows the board, when a license is eligible 
for suspension or revocation, to “limit or otherwise restrict a license 
as determined by the board,” and to place a licensee on probation, 
these were valid options for the board to take, wrote Judge Johnny 
Butler of the Commonwealth Court of Pennsylvania in a 4-3 
decision. 

 

First offense DUI does not merit suspension, court finds 
 

A first-time drunken driving conviction is not sufficient justification to 
suspend a lawyer's license or issue some other professional discipline, the 
Nevada Supreme Court found on October 27 (In Re Discipline of Trevor 
Hatfield; James Griffin; and Daniel O'Laughlin). In three separate cases, 

three attorneys who reported DUI convictions to the bar within 30 days, as the 
court requires, escaped discipline.  

 
"The gravity of drinking and driving cannot be minimized," the court said. 

"Nevertheless, first offense driving under the influence is not the type of offense for 
which professional discipline is typically imposed." Under the court's rules, the 
decision continued, a first case of drunken driving is not categorized as a serious 
offense; instead, discipline is at the discretion of the court.  

Issue:  Required examination 
retakes following discipline  

 

Issue:  Convictions and discipline 
 

The three dissenting judges, pointing to 
the specific statute which provides for 
automatic suspension of pharmacists 
convicted of a drug felony, noted that, while 
requiring a licensee to retake the licensing 
examination was a requirement when that 
license had been revoked, no mention of 
retaking the exam existed in the statute for 
lesser suspensions of licenses. The exclusion 
of any mention of requiring a licensee to 
retake the exam, explained Judge Mary 
Leavitt, indicated that the board was 
precluded from imposing that sanction. 
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A fourth attorney who failed to report his DUI had already had a suspended 
license pending the outcome of formal disciplinary proceedings on allegations of 
misconduct towards clients (In the Matter of Discipline of Douglas H. Clark). The 
court said failure to report "appears, in itself, to be an act of misconduct 
constituting grounds for discipline." 

 

T est ing 
 

Permanent injunction entered in blind candidate case 
 

The administrators of the Multi-State Bar Exam must provide a blind 
candidate with the screen access and text manipulation software she 
needs to effectively take the test, a federal district court in California 
held October 24. The U.S. District Court for the Northern District of 

California entered a permanent injunction in the case of California Bar candidate 
Stephanie Enyart, who sued the National Conference of Bar Examiners when it 
refused to provide accommodation she requested to compensate for her blindness  
(Stephanie Enyart v. National Conference of Bar Examiners).  

 
Faced with the NCBEʼs denial of her requested 

accommodations, Enyart filed a federal suit against the testing 
company for violating the Americans with Disabilities Act. 
Eventually, the Ninth Circuit Court of Appeals held that the ADA 
required that Enyart be provided with accommodations that would 
“best ensure” an accurate evaluation of her substantive skill, which 
in this case were the accommodations she requested. Enyart was 
awarded with a preliminary injunction requiring the NCBE to provide 
the software that she wanted. 

 
Despite the injunctions, Enyart failed to pass the MBE on her 

first two tries with the new accommodations. With each new 
scheduled test, the NCBE continued to refuse her accommodations, 
and Enyart continued to take them to court, resulting in the 
permanent injunction issued by the District court in October. 

 
In its arguments before the latest decision, the NCBE challenged several of 

Enyartʼs expert witnesses, questioning their credibility and the relevance of their 
statements. None of the challenges met with approval from the court. 

 
In one case, the NCBE attacked Enyartʼs use of Silvana Rainey, an assistive 

technology consultant, as an expert witness, because Rainey did not possess the 
medical experience to correctly judge Enyartʼs impairments. However, in his 
published opinion, Judge Charles Bryer wrote, “This argument misses the point. 
The most effective assistive technologies for accommodating Ms. Enyartʼs disa-
bility are not matters that require a medical opinion, but rather, experience, skill, 
and knowledge with the use, application and evaluation of assistive technologies.” 

 
The NCBE also challenged the substantive conclusions derived from Enyartʼs 

evidence, claiming that she should be able to effectively use other test 
accommodations and questioning whether her eyesight had deteriorated to the 
point where accommodations she used in the past were no longer effective.  

 
However, Judge Bryer replied, “The elements NCBE alleges are disputed 

facts, such as whether Ms. Enyart can process material from a solely auditory 

Issue: Testing accommodations for 
candidates with disabilities  

 

Enyart is legally blind and has relied on 
special software programs to read and to 
take her law school exams. When she 
applied to take the California Bar Exam, she 
requested that she be able to use the 
programs to complete the test. Although the 
stateʼs bar association granted her request 
for the sections of the test over which it had 
control, the NCBE refused to let Enyart use 
the software for the Multistate Bar Exam and 
the Multistate Professional Responsibility 
Exam, which it administers. Allowing Enyart 
to take the tests on a computer with her 
requested software would be too much of a 
security risk, the NCBE claimed. 
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input, whether she has had a reader present at other examinations and for other 
tasks, and whether her vision really has deteriorated, are not material to any of the 
above conclusions that [the use of the software] would ʻbest ensureʼ that Ms. 
Enyart was truly accommodated on the MBE. ... That Ms. Enyart can use certain 
technology does not mean it is the most appropriate technology for a given 
situation.” 

 

P u s h e d  b y  c o u r t s ,  b o a r d s  m o v e  t o  f i x e d - d a t e  t e s t i n g  
 

The Federation of State Physical Therapy Boards has moved to fixed-
date testing for the National Physical Therapy Exam after a judge granted 
a restraining order to test-candidates who challenged the organization's 
decision to suspend and create a new test for individuals from several 

countries (Meazechelle Torres Dakanay, et al. v. Georgia State Board of Physical 
Therapy and The Federation of State Boards of Physical Therapy). 

 
In July 2010, the FSBPT suspended the examination for candidates from 

physical therapy schools in Egypt, India, Pakistan, and the Philippines in response 
to what it said was evidence of widespread sharing of test items and cheating from 
candidates in the subject countries. The organization began developing a 
replacement test, which it planned to implement beginning in May 2011. 

 
However, in November 2010, three graduates of schools from the Philippines 

who were candidates for the Georgia NPTE filed suit against the state physical 
therapy board and the FSBPT, successfully arguing that the use of the new test by 
the state board exceeded its authority because use of the new test would create 
“non-uniform examination requirements on otherwise qualified candidates based 
solely on the country in which they received their physical therapy training” and 
was a violation of the boardʼs duty “to individually determine the competence and 
the qualifications of each prospective physical therapy licensure candidate” 
because it delegated that decision to the Federation. 

 
In a March posting on its website, the Federation stated that the purpose of 

moving to fixed-date tests was to “ensure that the NPTE on a particular date will 
not contain previously compromised items.” The new fixed testing dates began on 
July 1. 

 

Board ordered to scrap test for grandfathered l icensees 
 

As the result of a challenge by the California Association of Marriage and 
Family Therapists, the state Board of Behavioral Sciences was forced January 
28, by the Superior Court of California, County of Sacramento, to set aside a test 
created to bridge the gap between marriage and family counselors and the newly 
created license for professional clinical counselors (California Association of 

Marriage and Family Therapists v. Board of Behavioral Sciences). 
 

The state legislature created the new license in 2009 and included a provision 
to grandfather already-licensed marriage and family counselors and clinical social 
workers into the new license. However, the board was authorized to determine, 
along with the state Office of Professional Examination Services (OPES), whether 
an examination was needed to bridge the gap between the licenses.  

 
After determining that the OPES did not have the funds to help in the 

determination, the board instead contracted with a private organization to make 

Issue:  Fairness in entry testing   
 

Issue:  Testing requirements 
for grandfathered licensees   
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the determination, then made a decision to require a test for the grandfathered 
licensees. The association sued and the Superior Court of California, County of 
Sacramento, finding that the legislature required the input of the OPES, reversed 
the boardʼs decision to create the test. 

 
 

Lic ensing 
 

Funeral director statute engages in unconstitutional protectionism 
 

A federal court in Louisiana ruled that the stateʼs Embalming and Funeral 
Directorʼs Act is unconstitutional where it prohibits the unlicensed retail sale and 
storage of caskets (St. Joseph Abbey, et al. v. Paul “Wes” Castille, et al.). The 
decision, made by the United States District Court for the Eastern District of 

Louisiana on July 21, held that provisions of the law such as requiring a licensed 
funeral director to maintain embalming facilities for humans have no rational 
relation to the retail sale of caskets. The board filed a notice of appeal on August 
15. 

 
The lawsuit that led to the decision was brought by the Benedictine Monks of 

St. Joseph Abbey in southern Louisiana. Faced with the destruction, by Hurricane 
Katrina, of the timber lands whose harvest had previously supported them, the 
monks decided to turn to the public sale of wooden caskets made at the Abbey. 

 
Louisiana law, however, limits the sale of caskets to licensed funeral directors. 

Accordingly, when the State Board of Embalmers and Funeral Directors learned of 
the monksʼ plans, it issued a cease-and-desist order to the Abbey. The monks, in 
turn, sued the board, arguing that the imposition of the Act was a violation of the 
Due Process and Equal Protection Clauses of the U.S. Constitution. 

 
Under the law, in order to sell the caskets, the Abbey would 

have been required to employ a licensed funeral director and 
maintain a layout parlor for 30 people, a display room for six 
caskets, an arrangement room, and a facility for embalming human 
bodies. 

 
The monks also challenged the Actʼs requirement that money 

used to purchase a casket for future use and store it with the seller 
be placed in a trust account until such time as it was necessary. 
That provision, which covers payments to funeral establishments 
for all future funeral merchandise, they claimed, should not apply to 
their practice of storing a paid-for casket on-site, which they claimed 
was simply storage for purchased caskets. 

 
Judge Stanwood Duval, in his written opinion, was sympathetic to the 

arguments of the monks. To address the constitutional claims, the court applied 
the Rational Basis test, which requires only that regulation bear a rational 
relationship to a legitimate government purpose. 

 
For its part, the board argued that the Actʼs application to casket sellers had 

three purposes: economic protection of the funeral industry, the protection of 
consumers, and the health and safety of the general public. 

 

Issue:  Licensing law 
restraints on competition   

 

In their suit, the Benedictine monks 
argued that the training a funeral director 
requires to properly prepare human remains 
for burial, as well as the facility requirements 
for the same purpose, were not rationally 
related to the selling of caskets. Because 
the Embalming and Funeral Directorʼs Act 
was “treating two distinct and different 
occupations the same,” according to the 
monksʼ complaint, it was in violation of the 
Fourteenth Amendment. 
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The court addressed the protection argument in an separate order, issued April 
8. Relying primarily on a 6th Circuit Court of Appeals case, Craigmiles v. Giles, 
Duval rejected the argument, saying that he “saw no basis to create a per se rule 
of law that economic protectionism is a legitimate state interest." Citing other 
precedent, Duval did acknowledge that discriminatory protectionism could be a 
legitimate factor in a constitutional law, but that the protectionism would have to be 
related to the advancement of the public interest. 

 
None of the alternative state interests put forward by the board met with the 

courtʼs approval. Consumer protection and the public health and safety were 
legitimate state goals, Duval said, but the portions of the law which prevented 
unlicensed casket-selling bore no rational relationship to those ends.  

 
Congress and the Federal Trade Commission have both found that “consumer 

protection with respect to the cost of funeral items is not aided by a state-protected 
monopoly,” he wrote, and “the fact that any Louisianan can purchase a casket 
online without the ʻaidʼ of a funeral director" has the result that "the only persons 
being protected are the funeral directors of Louisiana and their coffers.” 

 
As for public health and safety, Duval stated that no evidence was presented 

that the license requirement aids the public welfare. Louisiana has no law even 
requiring burial involve a casket, and because “the portion of the Act that speaks 
to health and safety concerns are those with respect to training and facilities used 
for the embalming and the handling of bodies ... a person or company simply 
selling a receptacle will not be engaging in those activities and there is no need for 
such training for them.” 

 
“The only rational explanation for this requirement,” Duval wrote, “is as a 

barrier to entry aimed against potential Louisiana retail sellers of caskets.” 
 
 
Federal appeals court affirms board is "not a state agency" 
 

The U.S. Court of Appeals for the Eleventh Circuit declared itself 
constrained by a decision of an intermediate level Alabama state court and 
affirmed a district court decision holding that the state Board of Dental 

Examiners is not a state agency for purposes of immunity (Natalie Versiglio v. 
Board of Dental Examiners of Alabama).  

 
 In its August 26 decision, the court appeared very reluctant to decide the issue 

as it did, but it declared itself bound by a ruling of the Court of Civil Appeals of 
Alabama that—primarily because the legal liabilities of the board would not impact 
the state treasury and because the board was not designated as a state agency 
by its creating statute—the board was not a state agency. 

 
Natalie Versiglio, an employee of the board and the plaintiff in the case, sued 

the board in federal court under the federal Fair Labor Standards Act. However, 
due to 11th Amendment state immunity, before substantive proceeding on the 
merits of the case could begin Versiglio would have to show that the board was 
not a state agency and, thus, was able to be sued in court. 

 
After the lower court ruled that the board was not, in fact, a state agency, the 

board appealed to the 11th Circuit, which issued a decision written by Judge John 
Dubina. 

 

Issue:  Board immunity  
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Judging by its own analysis of the issue, the court would have ruled that the 
board was an agency of the state. In contrast to the Alabama courtʼs decision, 
which stated that the statutes creating the board do not characterize it as a state 
agency, Dubina wrote that in making “specific findings that ʻthe practice of 
dentistry affects the public health, safety and welfare and should be subject to 
regulation,' the state legislature saw the board “as an arm of the state."  

 
Further, he continued, the board only possesses its power to regulate the 

dental profession by imprimatur of the state, having been given that power by 
statute. 

 
“Moreover,” the court declared, “while the board has a degree of 

independence, the statutory scheme that created it allows the state to maintain 
control over its operations.” The board is not given absolute discretion to act, but 
nearly every action it performs, from granting and limiting licenses to holding 
examinations and imposing fees, is subject to the constraints of its creating 
statute. 

 
As for the state courtʼs opinion that the boardʼs legal liabilities would not have 

any potential impact on the state treasury, Dubina pointed out that, despite the fact 
that the board raises its own funds and incurs legal liability to its own operating 
funds, the boardʼs funds should nevertheless be considered state funds. “While 
the fees collected by the board are not derived directly from the state,” he wrote, 
“they are held in trust and can only be used in ways authorized by state statute."  

 
More importantly, because the state would be liable for any of its outstanding 

debts were the board to be terminated, “if this lawsuit were allowed to continue, it 
appears the State of Alabama would be ultimately responsible for any judgment 
entered therein.” 

 
Nevertheless, Dubina explained, the court owed deference to the state 

decision. A finding to the contrary would both be “diametrically opposed to the 
finding of the highest state court to consider issues” and “create an incongruous 
result of having a ʻstate agencyʼ that is immune from suit under federal law but not 
under state law.” 
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