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Governance  
 

State appropriation of board funds legal 
 

California's appropriation 
from the state medical 
board's Contingency 

Fund—which is funded by physician fees and statutorily prevented from 
use by other branches of the state—should be classified as a loan and 
therefore in accord with the law, said a state appellate court March 30 
(California Medical Association v. Brown).  

 
Rejecting the claims of the California Medical Association (CMA), 

which sued to have the funds returned to the board, the Court of Appeal of 
California, First Appellate District, noted that the funds transfer was desig-
nated as a temporary loan and had no impact on the board's functioning. 

 
The case began when, through a provision of California's 2008 Budget 

Act, the state imposed furloughs on the Medical Board's staff and took $6 
million from the board's Contingency Fund.         (See Governance, p. 2) 
 
 

T est ing 
 
Screen access software required for 
disabled test-takers, federal courts rule  

 
Two new federal court rulings 

decisions on testing 
accommodations under the 
Americans with Disabilities Act 

could potentially affect a broad range of professions in every state. 
 
Both rulings order the National Conference of Bar Examiners (NCBE), 

maker of the Multistate Bar Exam and Professional Responsibility exam, 
to provide special screen access software to disabled candidates. 

 
In the first case, the U.S. Court of Appeals for the Ninth Circuit ruled 

January 4 in favor of applicant Stephanie Enyart, who according to her 
pleadings, suffers from Stargardt's Disease.        (See Testing, page 10)  

 

Issue: Recession and board budgets  
 

Issue: Test accommodations 
for candidates with disabilities  

 



 
 Professional Licensing Report..   

   
 

   
 

2  March/April 2011 

Governance  
 
State appropriation of medical board funds legal (from page 1) 
 

The Fund had a surplus at that time and, even after the appropriation, was left 
with $24.4 million at the end of the 2008-2009 fiscal year. The CMA brought suit 
in 2009, seeking to force the state to return the funds. 

 
In its petition against the state, the CMA relied on the California Business and 

Professions Code, which decrees that surplus money in the Contingency Fund 
"shall be applied solely to expenses incurred under the provisions of this chapter 
[dealing with the Medical Board]" and that no surplus in these receipts shall be 
deposited or transferred to the state's General Fund. 

 
The state, on the other hand, relied on other provisions of California law, one 

of which authorizes, upon the exhaustion of the state's General Fund, the transfer 
of money from other state funds. The other provision, contained in the Budget 
Act,  indicates that all transfers of money from special funds to the General Fund 
should be considered a type of loan.  

 
According to the Budget Act, all such transfers were to "be returned to the 

funds or accounts from which they were transferred as soon as there are 
sufficient moneys in the General Fund to return them." As a loan, and not an 
outright taking of the board's money, the appropriation was not in violation of the 
law, the state claimed. 

 
The court agreed. Although the two sections of law "are in apparent conflict," 

it said, the "prohibition against transfer of a Contingent Fund surplus to the 
General Fund can be harmonized with Government Code section 16310 by 
construing that prohibition to apply only to permanent transfers and not those that 
are merely loaned and thereby transferred temporarily." 

 
As a key part of its case, the CMA claimed that the missing money had a 

negative impact on the functioning of the board. In such a circumstance, the 
appropriation would be in violation of state law stipulating that a transfer may only 
be made as long as the missing funds will not "interfere with the object for which 
a special fund was created."  

 
Brennan Cassidy, the CMA's President at the time of the appropriation, stated 

in a press release that "taking that money and instituting the furloughs have 
greatly hampered the work of the Medical Board and undercut patient safety and 
access to medical care."  

 
However, the CMA told the court that "whether the budget transfer has had an 

impact on the Medical Board's operations bears little relevance."  More important, 
the CMA claimed, was that the appropriations interfered with the Fund's 
purposes of "ensuring that the State does not misappropriate physician license 
fees for general state use" and, because of the "direct correlations between the 
reserve level of the Contingency Fund and the amount of fees that physicians 
must pay under the Medical Practice Act,  ... presenting an accurate measure by 
which the Medical Board sets physician license fees." 

 
The court did not accept this argument. It agreed with the CMA that the Fund 

was created to hold license fees. But, it said, "it makes no sense to say that a 
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fund has been 'created' to set the amount of money to be paid into it, or to 
prohibit the transfer of money out of it. A fund may be designed with those 
objects in mind, but they are not reasons for the fund's existence" (Italics in 
original).  

 
The board's purpose is "to enable the regulation of California physicians," the 

court said, and "because the loan has not hindered performance of the Medical 
Board's regulatory responsibilities, it has not interfered with the purpose for which 
the Contingency Fund was 'created.'" 

 
The CMA has filed a petition for review with the Supreme Court of California. 

 
 
 

Dental board not a state agency, court rules 
 

The state dental board is not an "immediate and strictly governmental" 
state agency and is therefore not entitled to immunity from suit, the Court of 
Appeals of Alabama ruled April 1 (Mary Ann Wilkinson v. Board of Dental 

Examiners of Alabama). The ruling came in the suit of a former employee of the 
state dental board, Mary Ann Wilkinson, over back pay. 

 
Wilkinson's employment with the board ended in 2009. In July of 2010, as the 

result of an audit by the state, she brought suit claiming the board owed her 
around $10,000 in back pay. The board objected to the suit, pointing to language 
in Wilkinson's employment contract providing that the sole remedy for all such 
disputes would be limited to filing claims with the state Board of Adjustment and 
that, as a state agency, the board was immune from suit. 

 
The question eventually posed to the Court of Civil Appeals was whether the 

board was, in fact, a state agency and entitled to immunity from suit. The 
surprising answer was no.  

 
Despite the fact that the board was a creation of the legislature, had no ability 

to own property, must be audited by the State Finance Department, and was 
required to have its contracts approved by the Attorney General, the court held 
that it was not a state agency for purposes of immunity, because the board raises 
its own funds. 

 
"Our Supreme Court has explained that the main, but not sole, focus of the 

immunity determination must be whether the liability of the entity would result in 
the liability for the State and thus potentially impact the State treasury," the court 
wrote.  

 
"Immunity is designed to shield the state treasury, not to afford immunity to 

each and every entity created by statute, even if the purpose of the entity is to 
protect the public welfare." 

 
Because the board collects its own funds, and that money is never transferred 

to another state fund, the state never supports the board. Further, the legislation 
creating the board did not characterize it as a state agency and the board is able 
to enter into contracts—both indicators that it is a separate entity.  

 
As such, the dental board was not a state agency, and it could be held liable 

in a civil suit.  
 
 

Issue: State action immunity   
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Discipl ine 
 
Explicit Craigslist posting amounts to immoral conduct, court says 

 
A sexually explicit ad that a teacher posted on Craigslist 

amounted to enough evidence to show that he engaged in immoral 
conduct and was unfit to serve as a teacher, the Court of Appeal of 

California, Fourth Appellate District, ruled April 4 (San Diego Unified School 
District v. Frank Lampedusa).  

 
Upholding the decision of the San Diego Unified School District to fire teacher 

Frank Lampedusa for posting the ad in Craigslist's "men seeking men" section, 
the court agreed that the posting of sexually explicit photos and text—even where 
the only identifying information was a photo of the teacher's face—constituted 
immoral conduct. 

 
The case started in June of 2008, when an anonymous male caller, 

identifying himself only as a parent of a student at Jean Farb Middle School, 
where Lampedusa served as Dean of Students, alerted a police dispatcher to the 
presence of a Craigslist posting. The parent stated "that he had received a call 
from a friend, also anonymous, telling him that the Dean of Students at his child's 
school" had posted the listing. Following the caller's directions, the dispatcher 
found the listing, which included several lines of sexually explicit text detailing 
Lampedusa's sexual preferences, as well as several explicit photos of his body. 

 
Eventually, Lampedusa was notified that the post had been discovered and, 

when it was suggested to him that it be removed, he did so. In July 2008, the 
school district notified Lampedusa that it intended to fire him; Lampedusa then 
requested a hearing before the Commission on Professional Competence. 

 
The Commission, presented with the pictures and text from the ad, castigated 

Lampedusa, saying that the ad "was vulgar and inappropriate and demonstrated 
a serious lapse in good judgment." However, the Commission stopped short of 
punishing Lampedusa, explaining that the Craigslist posting neither had a 
connection with his employment with the District nor was evidence of immoral 
conduct such that he was unfit to serve as a teacher.  

 
In making this decision, the Commission noted—inaccurately, the Court of 

Appeal later held—that "had any student, parent, or teacher viewed respondent's 
ad, it surely would have washed over into his professional life and interfered with 
his ability to serve as a role model at school, ...[but] that simply never happened 
in this case." 

 
The District appealed and the case made its way to the Court of Appeal, 

which reversed the decision of the Commission on the grounds that the evidence 
against Lampedusa "showed an evident unfitness to serve as a teacher." 

 
As justification for its ruling, the court cited several factors, the most important 

of which was the fact that "a parent and an educator did see the ad" (Italics in 
original). Quoting the Commission's statement that the posting, if discovered by 
students, parents, or staff, would have interfered with Lampedusa's ability to work 
at the school, the court questioned the Commission's "inexplicable" conclusion 
that discovery of the post had not happened. 

Issue: Professional conduct standards   
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Discovery did happen, the court said, and it had affected Lampedusa's ability 
to work at the school; not only had a parent viewed the listing and contacted the 
police, but the principal of the school stated, after seeing the posting, that she 
had lost confidence in Lampedusa's ability to serve as a role model to students. 

 
Cited often in the court's decision as an aggravating factor was Lampedusa's 

seeming unrepentant stance. Lampedusa testified that he believed discovery of 
the ad would not have an impact on his ability to serve as a role model to 
students, he did not believe he had done anything immoral, and he would 
continue to post ads for sex, although he intended to make them less "offensive." 

 
Agency must prove constitutionality of summary license suspensions for 
misdemeanors such as unlawful assembly 
 

The U.S. Court of Appeals for the 2nd Circuit, in a decision 
expressing doubt about whether the New York Taxi and Limousine 
Commission (TLC) actually followed its own guidelines, ordered 

the commission to prove that its license deprivation process for taxi drivers 
comports with constitutional due-process requirements (Jonathan Nnebe, et al. v. 
Matthew Daus, et al.).  

 
The March 25 decision reversed a district court ruling which had dismissed 

the claims of several taxi driver plaintiffs and their trade association, the New 
York Taxi Workers Alliance. The earlier ruling had denied the Alliance standing to 
sue for constitutional violations, and upheld the TLC's right to summarily suspend 
licenses without a pre-deprivation hearing. 

 
The case was brought by several taxi drivers who found their licenses 

summarily suspended after they had been charged with various crimes that the 
TLC considers evidence of a threat to public safety. All felonies are included on 
the list, as are many misdemeanors. And while many of the misdemeanors listed 
involve violence, the court, in its opinion, noted that several crimes on the list 
seemed to have a questionable relationship to public safety, including unlawful 
assembly and false advertising. 

 
Once a driver was charged with one of the crimes on the list, the TLC would 

issue a summary license suspension. Although a driver could request a post-
deprivation hearing, the plaintiffs claimed that the hearing was often a formality. 
The city claimed, in its brief to the court, that the filing of charges, alone, was not 
a sufficient reason to suspend a license and that drivers were afforded an 
opportunity at the hearing to show they were not a threat to public safety.  

 
However, the court said, "the record strongly suggests that, 

whether de facto or de jure, an ALJ is strictly prevented from 
considering anything other than" the fact of the arrest. Despite this, 
"the City's defense of the process it affords is premised on a 
contention that it provides drivers with a real opportunity to show that 
they do not pose a risk to public safety, arrests notwithstanding."  

 
Although it refrained from deciding, as a matter of law, whether 

hearings that do "nothing more than confirm the driver's identity and 
the existence of a pending criminal proceeding" were constitutional, 
the court remanded the case to determine if the hearings do "indeed 
provide an opportunity for a taxi driver to assert that, even if the 

Issue: Due process in revoking licenses  
 

The crimes that the taxi licensing 
commission considers serious enough to 
warrant a summary suspension include 
misdemeanors such as assault, reckless 
endangerment, driving under the 
influence, criminal trespass, theft, public 
lewdness, false advertising, obstructing 
governmental administration, refusing to 
aid a police officer, unlawful assembly, 
and possession of marijuana. 
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criminal charges are true, continued licensure does not pose any public safety 
concerns." 

 
Addressing other issues, the court held that the Taxi Workers Association had 

standing to sue the Commission. Although a civil rights suit cannot be brought by 
an entity representing its injured members, the Association, because it expended 
resources on behalf of its members to fight the suspensions, was able to show a 
injury specific to itself and thus had standing to bring suit.  

 
Then, after conducting a balancing test, the court rejected the drivers' claim to 

a pre-suspension hearing. Although the "private stake here is enormous, ... an 
arrest for a felony or serious misdemeanor creates a strong government interest 
in ensuring that the public is protected in the short term, prior to any hearing." 

 

Malpractice suit may not mention doctor's rehab program 
 

Evidence of a doctor's participation in a recovery and rehabilitation program 
is inadmissible in malpractice suits in the state, the U.S. District Court for the 
Southern District of West Virginia ruled March 30 (Hope Maynard and Roger 
Maynard v. Jeffrey E. Shook ). The ruling denied the admissibility of evidence of 

participation in a rehabilitation program even where the information sought to be 
admitted had already been made public in another state. 

 
The case began in 2007, when podiatrist Jeffrey Shook performed surgery on 

the ankle of patient Hope Maynard. Complications ensued, and Maynard 
eventually brought suit against Shook for malpractice in 2009. 

 
Key to Maynard's case was an accusation that Shook had been under the 

influence of pain medication at the time he performed her surgery. When 
Maynard learned that Shook had previously enrolled himself in the West Virginia 
Professional Advocacy Effort, the state's physician rehabilitation program, and 
had admitted this information when he applied for a license in Ohio, she 
submitted a motion to subject this information to discovery. 

 
Although West Virginia protects, through statute, the confidentiality of 

physicians who enter into the Advocacy Effort program, the court ruled that, 
because Shook himself had made the information public in his Ohio license 
application, the information was discoverable. Maynard then filed another motion 
to admit Shook's participation in the program to evidence. 

 
However, in reviewing this motion, the court drew a line between discovery 

and the actual admission of evidence. "Because Ohio has chosen to adopt rules 
permitting public disclosure of a physician's participation in a voluntary 
assistance program, it would stretch reason to assume that the information could 
remain privileged in all cases. But, ... the West Virginia Legislature has chosen to 
give physicians additional protection in specifying that such evidence is not 
admissible in medical malpractice cases ... Evidence of chemical dependency 
received by the board is both confidential and inadmissible" as evidence in a 
malpractice suit. 

 

M a k e r s  o f  e t h i c s  c o m p l a i n t s  h a v e  t o t a l  i m m u n i t y ,  K e n t u c k y  h i g h  c o u r t  s a y s  
 

Individuals and entities who file ethics complaints with the state bar 
association have absolute immunity from suit,  the Supreme Court of 
Kentucky ruled April 23 (Morgan & Pottinger, Attorneys, and GMAC 

Issue: Immunity for complainants  
 

Issue: Sexual misconduct 
involving clients  
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Mortgage Corporation v. Noel Mark Botts). Citing an "inequitable balance of 
power which creates a very real opportunity for attorney intimidation," the court 
extended immunity protection from the statements made within the contents of an 
ethics complaint to the very act of filing the complaint itself. 

 
The case grew out of an ethics complaint filed with the Kentucky Bar 

Association by the GMAC Mortgage Corporation against attorney Noel Mark 
Botts, who had represented the prior holder of a mortgage GMAC now owned. 
Charges were eventually filed against Botts, but after an evidentiary hearing, they 
were dismissed for lack of evidence. 

 
Botts then filed a lawsuit against GMAC and its counsel, Morgan & Pottinger, 

claiming damages suffered from the wrongful use of civil proceeding, defamation, 
slander, fraud, abuse of process, and outrageous conduct. 

 
Eventually the case made its way to the Supreme Court, which created a new 

rule forbidding lawyers from using even the act of filing an ethics complaint as 
evidence in a civil lawsuit. 

 
In the first part of its opinion, the court quickly determined that statements by 

the maker of an ethics complaint, contained within the complaint itself, are 
protected by the judicial statements privilege, which forbids the use of relevant 
statements made within a judicial proceeding from being used as evidence in a 
civil trial. 

 
In the second, longer and more contentious section of its opinion, the court 

ruled on the question of whether the very fact of filing a complaint, itself, would be 
subject to protection from the judicial statements privilege, a matter of first 
impression in the state. 

 
The court determined that Kentucky would provide such immunity. Noting that 

at least twenty-eight states have rules which protect the content of an attorney 
ethics complaint from being used in a civil suit, the court stated that "though few 
cases exist interpreting the typically broad language of these rules, at least four 
courts have specifically concluded that the privilege would bar even claims 
relating to the act of filing the complaint, such as malicious prosecution or abuse 
of process." 

 
"Sound public policy compels this decision. … When the complainant is not 

an attorney, there is an inequitable balance of power which creates a very real 
opportunity for attorney intimidation. … The threat of any retaliatory suit—
whether it is for defamation, slander, or abuse of process—would have a chilling 
effect on the filing of bar complaints." 

 
In what seems like an acknowledgment that its ruling would prevent attorneys 

from ever filing a wrongful prosecution claim, the court stated that "one who 
elects to enjoy the status and benefits as a member of the legal profession must 
give up certain rights or causes of action." Even if the complaint is deemed 
lacking in probable cause, or even entirely without merit, "any harm to the 
attorney is minimal and would amount to little more than mere inconvenience." 

 
The decision prompted two long dissenting opinions. Justice Will Scott 

attacked the ruling as in violation of the state constitution's "right to recover for 
one's reputation." 

 
In her dissent, Justice Mary Noble criticized the decision as bad public policy. 

Arguing that "the judicial statements privilege can apply only when the claim 
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stems from the statements made in the judicial proceeding, not from the act of 
wrongfully bringing the action without probable cause," Noble maintained that the 
decision must only be one based on the court's ability to police attorneys, or else 
its logic "would subsume entirely the torts of malicious prosecution and wrongful 
institution of civil proceedings in the privilege, even outside the context of bar 
complaints." 

 
"As amply illustrated by this case, clients are frequently at least on equal 

footing with their counsel, if not in a superior position, having the resources of a 
multinational corporation." As public policy, she continued, "allowing such a client 
an absolute privilege to file a bar complaint would invite abusive practices by 
which the client seeks to bend the attorney to its will and force him to take (or not 
to take) a course of action that he or she deems prudent." 

 
Suspension for attorney caught having sex in courthouse 

 
The Supreme Court of Iowa has suspended an attorney for violating several 

attorney ethics rules, most significantly when he had sex with a client in the 
Black Hawk County courthouse library (Iowa Supreme Court Attorney 
Disciplinary Board v. Clovis Bowles). In a February 11 decision, the attorney, 
Clovis Bowles, received a minimum 18-month suspension for having a sexual 

relationship with a client and engaging in conduct prejudicial to the administration 
of justice. 

 
In August 2007, Bowles agreed to represent a client who, having just been 

released from a mental health facility following a suicide attempt, was attempting 
to regain custody of her three children. During the client's second visit, she and 
Bowles had sex in his office after a discussion of her history of prostitution and 
abuse of alcohol and crack cocaine. 

 
Bowles and the client continued their relationship until the client hired new 

counsel and filed an ethics complaint with the state Supreme Court Disciplinary 
board based on their sexual relationship. When pressed to respond to the 
complaint, Bowles denied the charge and introduced an affidavit from the client, 
prepared with his assistance, falsely claiming that the two did not have a sexual 
relationship. 

 
The couple resumed their relationship and, because the client believed that 

having a professional for a husband would be beneficial to her custody case, they 
married on October 1, 2007. The marriage was dissolved a little more than a 
month later. 

 
Despite the ethical complaint and the dissolution of their marriage, Bowles 

continued to represent the client. On January 28, 2008, after meeting at the Black 
Hawk County courthouse to discuss the representation, Bowles and the client 
were caught having sex in the courthouse library. That same day, Bowles 
approached a judge and confessed to having sex in the courthouse. The judge 
then advised Bowles to report himself and discontinue his representation of the 
client, but this did not stop Bowles from appearing on her behalf in court the next 
day. 

 
The board filed a complaint against Bowles, charging him, among other 

things, with having sex with a client in violation of ethics rules, violating ethics 
rules in regards to representing clients with diminished mental capacity, and 
engaging in conduct prejudicial to the administration of justice. A hearing 
followed, at which Bowles admitted having sex with the client. After the hearing, 

Issue: Sexual misconduct 
involving clients  
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the commission in charge of the case found that Bowles had committed the 
above-listed infractions and recommended a three-year suspension of his 
license. 

 
The Supreme Court, in its review of the case, and in light of Bowles's 

admission at the hearing, quickly concluded that he was guilty of having sex with 
a client. Likewise, because he knowingly prepared and submitted a false affidavit, 
Bowles was also guilty of conduct prejudicial to the administration of justice. 

 
However, the court declined to find that Bowles had violated a duty to a client 

with diminished capacity—although it acknowledged that the client had a history 
of drug and alcohol abuse, was in a depressed state, and was vulnerable when 
she first engaged in a sex act with Bowles. 

 
Psychologist loses appeal of discipline for sexual relationship  
 

A psychologist in Connecticut has lost his second appeal of a decision by the 
state psychology board to sanction him for entering into a sexual relationship 
with a patient who was also the wife of another patient, in a March 8 decision by 
the Appellate Court of Connecticut (Reuben T. Spitz v. Board of Examiners of 
Psychologists).  

 
Psychologist Reuben Spitz, claiming that the Board of Examiners of 

Psychologists had not provided adequate notice of the charges against him, had 
appealed the board's decision to suspend his license, but the appeals court 
upheld the decision of the board. 

 
From 2004 to 2006, Spitz had a sexual relationship with a woman identified 

by the board only as L.B. for privacy reasons. Spitz met L.B when her husband 
began treatment with Spitz. L.B. accompanied her husband to his treatment 
sessions, and when the couple's son began treatment with Spitz, she 
accompanied the child to sessions as well. L.B. herself also claimed she saw 
Spitz individually as a patient, although Spitz denied this. 

 
In September 2007, the Connecticut Department of Public Health filed 

charges with the board, charging Spitz with, among other things, having an 
inappropriate sexual relationship with a patient, the spouse of a patient, and the 
parent of a patient. At his hearing, Spitz acknowledged the affair, basing his 
defense on his denial that L.B. was ever his patient. The board suspended his 
license for two years, but stayed the sentence in lieu of probation and monitoring 
requirements. 

 
Spitz appealed the sanction to a Connecticut superior court, where he 

claimed that the board had failed to give him adequate notice of the charges 
against him, that two members of the board, based on their actions at the 
hearing, were biased and should have been disqualified from making a decision 
in his case, that the board's failure to adhere to the Freedom of Information Act 
(FOIA) warranted the dismissal of his case, and that the decision was not 
supported by evidence. The trial court rejected his claims and upheld the 
decision of the board, and Spitz appealed again. 

 
Spitz repeated his earlier claims before the Court of Appeals. The court 

dismissed three of his arguments in a short manner. According to its decision, 
Spitz failed to show bias on the part of the board members, his FOIA argument 
was forestalled by his failure to exhaust administrative appeals on the matter, 
and enough evidence existed to prove the truth of the charges against him. 

Issue: Sexual misconduct 
involving patients 
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Spitz's claim that he was not given adequate notice of the charges against 

him was comprised of two specific allegations. First, he argued that he was not 
informed as to which specific acts instigated the charges. Second, he claimed 
that he could not have been aware that L.B.'s presence at her husband's and 
son's treatments sessions would create a psychologist-patient relationship. 

 
The court rejected both arguments. Regarding Spitz's claim that he could not 

have known L.B. would be considered his patient, the court stated that "the board 
did not rest its finding solely on a single meeting but also credited L.B.'s 
testimony that she regularly received treatment from the plaintiff." As to Spitz's 
first claim, the court noted that he was served with a detailed investigative report 
when he was notified of the charges. In that report were several documents 
detailing the alleged wrongdoing by Spitz, enough to provide notice. 

 
 

T est ing 
 

Screen access software ordered for two disabled candidates (from page 1) 
 

This condition has rendered her legally blind and continues to progressively 
worsen her eyesight with time, Enyart says (Stephanie Enyart v. National 
Conference of Bar Examiners).  
 

In a similar case, on February 11, the U.S. District Court for the Northern 
District of California issued a preliminary injunction against the same group, 
ordering it to comply with the request of an impaired applicant to use a computer 
equipped with special software for the 2011 California MBE (Timothy Elder v. 
National Conference of Bar Examiners). 

 
The Enyart Case    Although she was once able to take tests using a 
number of compensatory techniques, Enyart's condition has worsened to the 
point where, she claims, only a combination of two screen access software 
programs, JAWS, a screen reader, and ZoomText, a screen magnifier, will allow 
her to take the lengthy California Bar examination without suffering physical ill-
effects that would affect her performance. 

 
When she submitted a request to the California Bar to use her preferred 

accommodations on the exam, the Bar acquiesced as far as it was able. 
However, although Enyart could use the software on the California portions of the 
exams, her request to do the same on both the Multistate Bar Exam portion of 
the larger test and the separate Multistate Professional Responsibility Exam was 
denied. The reason: both are created and distributed by the NCBE, which would 
not provide an electronic version of the tests that could be accessed by Enyart's 
software. Doing so, the NCBE claimed, would require placing the test on a 
laptop, which would expose the test questions to theft. 

 
After repeated requests to take the tests with her preferred accommodations 

were denied, Enyart brought suit against the NCBE, ACT (which administers the 
test), and the State Bar of California, alleging violations of both federal and state 
disabilities law. In her suit, she requested a preliminary injunction requiring the 
NCBE to allow her access to a computer equipped with the JAWS and ZoomText 
for the February and March tests. 
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The U.S. District Court for the Northern District of 
California granted the injunctions, requiring that NCBE provide 
access to the software for the upcoming tests and that Enyart 
post two $5,000 bonds. 

 
 In its ruling, later quoted approvingly and extensively by 

the Ninth Circuit, the district court stated that Enyart had 
shown it likely that the accommodations offered by the NCBE, 
because they "would either result in extreme discomfort or 
nausea, or would not permit Enyart to sufficiently comprehend 
and retain the language used on the test, … would result in 
Enyart's disability severely limiting her performance on the 
exam, which is clearly forbidden both by the statute and the 
corresponding regulation." Such disadvantages would render 
the test inaccessible to Enyart and unreasonable to offer. 

 
After an unforeseen complication arose during the February and March 

exams, Enyart went back to court and won a second injunction requiring the 
NCBE to allow her to adjust the appearance of the text on the exam. The NCBE 
appealed both injunctions and the case eventually ended up in front of the circuit 
court. 

 
In assessing the likelihood of irreparable harm, the court did reject one of the 

two justifications ruled valid by the district court, that Enyart would suffer 
professional stigma from a denial of her requested accommodations resulting in a 
failure of the examination. NCBE was correct, it declared, that no evidence 
existed to show that Enyart was likely to suffer stigma if she did not get her 
preferred accommodations. However, the district court was correct in ruling that 
Enyart would be harmed by the loss of her ability to engage in her chosen 
profession were she unable to take the test with her preferred accommodation. 

 
As to Enyart's likelihood of succeeding on the merits of her case, the court 

discussed how the ADA's requirement that licensing examinations be "accessible 
to persons with disabilities" should be interpreted.  

 
The U.S. Attorney General's office has interpreted this requirement to mean 

that exams must be "administered so as to best ensure that, when the 
examination is administered to an individual with a disability that impairs sensory, 
manual, or speaking skills, the examination results accurately reflect the 
individual's aptitude or achievement level . . . rather than reflecting the 
individual's impair[ment]" (italics in original). Further, the regulations say, private 
entities offering examinations must provide auxiliary aids for those with 
disabilities, unless an aid would fundamentally alter the skills or knowledge being 
examined "or would result in an undue burden." 

 
The court determined that Enyart would be entitled to her preferred 

accommodations because all lesser accommodations were likely to negatively 
affect her performance.  

 
The Elder Case     Similar reasoning was used in the case of bar applicant 
Timothy Elder. As in the Enyart case, the federal district court ruled that the test 
maker was required to accede to the request in order to "best ensure" that Elder's 
performance accurately matched his knowledge. 

 
Elder was born with sight; as a result, he is not proficient with Braille. Instead, 

he uses screen access software, called JAWS, to read text on a computer. 

NCBE raised several elements that it 
claimed showed it had made the test accessible 
to Enyart, most particularly Enyart’s past use of 
the accommodations it had offered her for the 
exam. However, the court noted the progressive 
nature of her disease and the progress of 
technology: "An accommodation that may or 
may not have been sufficient years ago is not 
necessarily sufficient today. Moreover, assistive 
technology is not frozen in time: as technology 
advances, testing accommodations should 
advance as well.” 
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Witnesses described him as a master user of the program, able to almost entirely 
compensate for his lack of sight. 

 
The case was not the first time Elder had filed suit against the NCBE. In 2010, 

he unsuccessfully filed suit seeking the same accommodations for the Maryland 
MBE. He was denied his request by the federal district court there and, provided 
with a live reader and double time, per the NCBE's preferred method of disability 
accommodation, he passed that MBE with a score in the 86th percentile. 

 
In California, Elder's request to use the software was met favorably by the 

State Bar. He was allowed access to a JAWS-equipped computer for all of the 
state portion of the test but, because they claimed that control over the 
administration methods for the MBE was out of their power, they were not able to 
provide access to JAWS for that portion of the test. 

 
While the NCBE was willing to allow use of a live reader or audio CD for the 

MBE portion of the test, it rejected Elder's request to use a laptop equipped with 
JAWS because, it said, of the added danger of exposing the test questions to 
theft and the expense of providing the test on such a computer.  

 
Elder rejected the proposed accommodations, claiming that the use of a live 

reader, with the attendant mistakes and breaks, forced him to use too much 
mental energy on non-content issues. He subsequently brought suit against the 
NCBE and the State Bar of California, claiming a violation of the Americans with 
Disabilities Act and seeking an injunction allowing him to use a JAWS-equipped 
computer on the 2011 test. 

 
In its reply to the suit, the NCBE argued, first, that it was not the "offerer" of 

the test and could not be subject to a suit under the ADA.  The State Bar of 
California, as the administrator of the test, the NCBE claimed, was the proper 
subject of such a suit.  Elder, in turn, claimed that because the NCBE not only 
develops the test, but also controls the methods and formats by which it is 
offered to applicants, it is required to provide access under the ADA. 

 
In light of all the evidence, the court said as it ruled in favor of Elder, the facts 

of the case "tend to show that by exercising total control over the format and the 
conditions by which the MBE will be offered to disabled as well as non-disabled 
test takers, as well as control over its scoring, it is NCBE which 'offers' the MBE 
under the meaning" of the ADA, and thus dismissal was not warranted." 

 
In discussing Elder's request for a preliminary injunction forcing the NCBE to 

allow him to take the 2011 MBE using JAWS software, the court first listed the 
criteria that must be met by a plaintiff requesting such an injunction: the plaintiff 
must show a likelihood of success on the merits of the case, that irreparable 
harm will occur if the injunction is not granted, that the balance of equities favors 
the injunction, and that the injunction would be in the public interest. The latter 
three criteria were quickly addressed by the court in favor of Elder. 

 
As the Ninth Circuit did in Enyart, the district court applied the "best use" 

standard. Applying it to the current situation, the court found that anything less 
than the use of a computer equipped with JAWS fell below the legal standard for 
providing access.  

 
In concordance with Elder's arguments, the court found the option of a live 

reader to be inadequate, especially given the longer length of California's testing 
process when compared to Maryland; although he was able to pass the Maryland 
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test using a live reader, the extended mental strain of the California test could 
well cause him to fail.  

 
As such, the reasonable thing would be to allow him to use the JAWS 

program, as it "would best ensure that his performance on the MBE component  
… would accurately reflect his abilities instead of his visual impairment and is a 
necessary accommodation." 

 
Court dismisses lawsuit by test-taker mistakenly accused of using a ringer 
 

Citing a state statute which provides immunity to entities acting for the state 
government in good faith, a federal court in Michigan April 13 dismissed the 
lawsuit of a pharmacist mistakenly accused of using a ringer while taking the 
North American Pharmacist Licensure Examination (Sureshkumar 

Dakshinamoorthy v. National Association of Boards of Pharmacy).   
 
Although the pharmacist, Sureshkumar Dakshinamoorthy, was able to obtain 

a pharmacy license in Michigan after the mistake was discovered, the National 
Association of Boards of Pharmacy (NABP) has refused to validate his score, 
preventing him from applying for licenses in other states. 

 
At first glance, Dakshinamoorthy's case, which began with the June 2006 

NAPLEX, does raise legitimate suspicions. He failed the test twice, with scores of 
27 and 24, out of 150 possible. On his third try, Dakshinamoorthy scored a 130, 
and received his Michigan license—but NABP launched an investigation. 

 
After NABP invalidated Dakshinamoorthy's score, the Michigan Board of 

Pharmacy opened its own investigation. However, when the photo that initiated 
the investigation turned out to be mistakenly provided and the correct photo of 

Dakshinamoorthy reporting for the exam was found, the state board 
dismissed the complaint, stating that NABP's invalidation of the score 
"has turned out to be based on mere speculation and conjecture." 

 
Dakshinamoorthy's attorney demanded that the NABP retract its 

earlier accusations, but the association replied in a letter that it "still 
cannot verify that Mr. Dakshinamoorthy passed the June 12, 2007, 
NAPLEX on his own merits," and would not validate his score. 

 
In the meantime, Dakshinamoorthy, who was in the U.S. on a 

temporary work visa, had lost his job, found himself unable to take a 
pharmacist job in another state, and faced the loss of his visa, which was 
contingent on employment. He brought suit against the NABP and its 
testing contractors, although by the time of the April decision by the U.S. 

District Court for the Eastern District of Michigan, Southern Division, the NABP 
was the only defendant. 

 
To dismiss the complaint against the NABP, the district court cited a Michigan 

statute, which provides immunity to "a person . . . acting in good faith who makes 
a report; assists in . . . [creating] a report; or assists a [government agency] in 
carrying out its duties under this article." Because "a person whose acts are 
covered by this provision 'is presumed to have acted in good faith,'" and because 
the NABP acted pursuant to a contract with the Michigan pharmacy board, the 
NABP was immune from suit for those actions. 

 
Dakshinamoorthy's claim of intentional infliction of emotional distress was 

dismissed because the actions of the NABP did not meet the high threshold of 

Issue: Examination 
security and due process 

 

Based on a tip from Dakshina-
moorthy’s brother-in-law, the NABP 
pursued a suspicion that the 
candidate may have used a ringer to 
pass the third test. A photograph 
provided to the NABP showed a 
different person apparently reporting 
to take the test. Its suspicions 
seemingly validated, the NABP 
invalidated Dakshinamoorthy's score 
and reported the incident to the 
pharmacy boards of every state. 
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bad behavior required for such a claim. The court also provided additional 
reasons for dismissing Dakshinamoorthy's defamation suit. 

 
 "The statements made by NABP … were not false when they were made; the 

statements were privileged; and Plaintiff cannot establish that they were 
published with actual malice. … Although it is true that in the second letter 
defendant NABP could have stated that the initial photograph identification was 
incorrect, that is an omission, not a false, published statement." 

 

Partial win for l icensee charged with copying board's exam items 
 

A physician who was charged with copying and disseminating secure 
copyrighted examination items from the certifying exam for internal medicine 
specialists won dismissal of part of the case against her on jurisdictional 
grounds, in a January 24 ruling by the U.S. District Court for the Eastern 

District of Pennsylvania (American Board of Internal Medicine v. Monica 
Mukherjee). 

 
The case, a civil action against physician Monica Mukherjee, relates to an 

earlier action by the American Board of Internal Medicine over the use of its 
examination items in a review course called Arora Board Review, run by 
Rajender Arora. That case was settled, but ABIM has filed individual lawsuits 
against several individual physicians who allegedly sent exam items to Arora. 

 
Mukherjee claimed that the ABIM's civil action, filed in Pennsylvania, did not 

apply to her because she is a citizen of Florida. The court found that she took the 
Arora Board Review course in New York City, that she took the specialty 
certification exam in Washington DC, and that the email that allegedly unlawfully 
transmitted the secret, copyrighted test questions was sent from her computer in 
Washington DC. Therefore, it decided to dismiss Counts I and II of the ABIM's 
complaint. 

 
However, because Mukherjee did her medical residency in Pennsylvania  and 

applied to take the ABIM exam while in that state, the court refused to dismiss 
ABIM's Count III, the charge of breach of contract relating to the confidentiality 
agreement the physician signed. 

 
Countersuit against ABIM by accused doctor allowed to go forward 
 

A countersuit by a doctor accused by the American Board of Internal Medicine 
(ABIM) of sharing test questions should be allowed to continue, a federal 
court ruled March 10 (American Board of Internal Medicine v. Sarah Von 
Muller). The decision by the U.S. District Court for the Eastern District of 

Pennsylvania opens the ABIM to gastroenterologist Sarah Von Muller's claims of 
tortious interference, commercial disparagement, defamation, and false light. 

 
The case is the latest in a series of lawsuits filed by the ABIM against 

physicians accused of helping test educator Arora Board Review unlawfully 
obtain the ABIM's copyrighted test questions. Von Muller took and passed the 
2008 gastroenterology exam but soon found her board certification summarily 
suspended after the ABIM accused her of passing on its test questions. 

 
After the ABIM initiated a lawsuit against Von Muller, she brought a 

countersuit, alleging several claims related to the suspension of her certification 
and the comments of the ABIM in a Wall Street Journal article which identified 

Issue: Examination security  
 

Issue: Examination security  
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several doctors believed to have stolen test questions. The ABIM moved to 
dismiss Von Muller's claims, and the court issued its March ruling. 

 
The first of Von Muller's claims discussed by the court, and one of only two 

dismissed with prejudice, was her charge that the ABIM had failed to afford her 
due process when it summarily suspended her certification without providing her 
an opportunity to answer its charges.  

 
The claim failed, the court stated, because ABIM is not a state actor, nor is 

board certification a state function which would allow a due process claim. 
Quoting an older case, the court noted that while board certification "is used by 
peers to determine recognition of high professional achievement, ... ABIM is a 
private, non-profit unregulated entity which receives no state funds and which 
has not been delegated by the state any role in the licensing or regulation of 
professional conduct." 

 
Von Muller's claim of unfair competition was also dismissed by the court, both 

because the actions of ABIM "did not implicate Dr. Von Muller's product or 
service," as required for such a claim, and because the ABIM could not 
reasonably be said to be in competition with Von Muller. A civil conspiracy claim 
by Von Muller also failed, although she was given leave to re-state her claim. 

 
Four claims by Von Muller survived the motion to dismiss: tortious 

interference with a business relationship, commercial disparagement, 
defamation, and false light, which is defined as "publicity which places the other 
in a false light before the public." All of these claims, similar to defamation, 
centered around the monetary damage that Von Muller claims to have suffered 
as the result of the suspension of her license and the Wall Street Journal article.  

 
"Certainly," the court said, "the statement that a doctor has cheated on a 

certification examination and has therefore had her board certification revoked 
'imputes to' that doctor 'conduct, characteristics, or a condition that would 
adversely affect her in her lawful business or trade.'" Such allegations, the court 
continued, would be "highly offensive" and could form the basis of a suit. 

 
 

Lic ensing 
 

Federal court abstains from hearing title act challenge 
 

A federal court in Missouri has granted the dismissal of a 1st Amendment 
case against the Missouri State Board of Accountancy, ruling that Supreme 
Court doctrine prevented it from hearing the case because the matter was still 
before a state administrative hearing commission (Charles B. Larson v. Missouri 
State Board of Accountancy).  

 
The U.S. District Court for the Western District of Missouri on January 13 held 

that although the hearing commission did not have the power to review 
constitutional issues, former accountant Charles Larson would nevertheless be 
able to have those concerns heard in the state court system, making any 
intervention by the district court inappropriate. 

 
Larson brought suit against the board and the Missouri Attorney General to 

invalidate, as unconstitutional, a state statute which forbids identification of 

Issue: Title act restrictions 
and constitutionally 
protected speech  
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oneself as a certified public accountant without a license. Though that might 
seem to be an uncontroversial piece of legislation, it appears to conflict with 
another section of the Missouri code regulating the accounting profession, 
§326.292, a grandfather rule that allows CPAs whose licenses were in effect on 
August 28, 2001, to continue identifying themselves as such even if they are not 
currently practicing. 

 
Larson claimed that, despite the statute, the board had demanded that he 

submit to its jurisdiction. Although his case was before an administrative hearing 
commission, Larson sued in federal court, claiming constitutional violations, 
particularly of his 1st Amendment right to free speech, as he had continued to act 
as a consultant and writer on accounting issues, practices which he said would 
be unconstitutionally curtailed if he were forced to submit to the board's 
jurisdiction. 

 
In its response to the suit, the board did not address Larson's constitutional 

claims, and instead filed a motion to dismiss the case as inappropriate for a 
federal court to hear because the case was currently pending in the state judicial 
system. Larson countered that, because the Administrative Hearing Commission 
hearing the case was not authorized to consider constitutional issues, he had no 
chance to fully litigate those issues in the state system, making federal 
jurisdiction appropriate. 

 
The court sided with the board and dismissed the case. Although the Hearing 

Commission was not empowered to hear constitutional arguments, it said, Larson 
would have the opportunity to have his claims adjudicated upon appeal of the 
Commission's decision.  

 
The court cited a Supreme Court case, Ohio Civil Rights Commission v. 

Dayton Christian School, to show that such review on appeal was adequate and 
would not allow for a federal court to step into the case. "Here too, plaintiff 
Larson's argument that he will not have a full and fair opportunity to litigate his 
constitutional claims because 'the Administrative Hearing Commission does not 
have the authority to consider and litigate constitutional issues' must fail." 
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