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Federal  Fil e  
 

One third of federal stimulus money for 
license portability projects goes unspent 

 
The state of Wisconsin is mid-way 

through a half-million dollar federal grant, 
awarded in 2010, to develop a multi-state 
license portability program for health 

professionals, and the Federation of State Medical Boards was given 
another half-million dollar grant to conduct a similar project.  

 
But $502,100 that was allocated for a third grant was never awarded, 

because not enough potential grantees applied for it, according to the U.S. 
Department of Health and Human Services. 

 
"The initial funding available was $1.5 million to support up to three 

grantees at up to $500,000 per grant," said an official with HRSA's Office 
of Rural Health Policy. "However, only three organizations applied. One   
                                     (See Federal File, p. 12) 

 

T est ing 
 

Testmaker signs accommodations accord 

with U.S. Justice Department 
Separate room, double time in store for more candidates  

 
A candidate with dyslexia will 

be accommodated with double 
the standard testing time and a 
separate area to take the U.S. 

Medical Licensing Examination (USMLE), under a settlement signed by 
the U.S. Justice Department with the National Board of Medical Examiners 
(NBME), the federal agency announced February 22. 

 
The prospective physician, Frederick Romberg, was twice turned down 

by NBME in his request for special accommodations for his reading 
disability. The Justice Department opened an investigation in response to 
a complaint from Romberg alleging that NBME was violating the 
Americans with Disabilities Act.             (See Testing, page 13)

 

Issue: Accommodations under 
Americans with Disabilities Act  

 

Issue: Interstate 

licensing agreements  
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Top Ten Professional Licensing Stories of 2010 
 
The year 2010 was packed with interesting stories. Professional Licensing Report selects some of the 

most significant legal and regulatory developments in professional licensing and regulation: 
 
1. Court strips board members' immunity, $6.3 million judgment awarded   A chiropractor 

whose discipline case was overturned was successful in his suit when a jury awarded him a judgment of 
$6.3 million against the individual members of the board after the state supreme court stripped them of their 
immunity from suit (Gary F. Edwards v. Lawrence M. Gerstein, et al.). (September/October 2010) 

 
2.  Unhappy complainant? No right to second-guess board   State licensing boards are 

authorized, but not required, to investigate allegations that are brought to their attention, the Superior Court 
of New Jersey, Appellate Division, said February 22 (Angela Burns v. John Heyrich and New Jersey State 
Board of Architects). (July/August 2010) 

 
3. Civil rights suit against board investigators okay to proceed  The Supreme Court of 

Washington in November allowed a pharmacist whose license had been suspended in an emergency 
proceeding by the state pharmacy board to continue with a civil rights suit against board inspectors (Michael 
S. Jones v. The State of Washington, et al.). (November/December 2010) 

 
4.  Massive security breach prompts boards to spend thousands of dollars to suspend some 

testing  The Federation of State Boards of Physical Therapy halted administration of the national exam for 
graduates of physical therapy in several countries until a new one could be developed. (July/August 2010) 

 
5.  Federal/state clash on ADA: Board must answer charge of secret ban on methadone 

treatment for professionals    A federal judge refused to dismiss a case involving a secret policy barring 
anyone being treated for an opioid addiction with methadone from practicing (Melinda Lamberson Reynolds 
v. Commonwealth of Pennsylvania, et al.). (May/June 2010) 

 
6.  Pedophile scandal could spell end to board's delegation of discipline The state solicitor of 

Delaware, Lawrence Lewis, issued a report recommending several reforms in the wake of the scandal over 
pediatrician Earl Bradley on more than 450 counts of molestation involving more than 100 patients. (In Re: 
The Investigation of Failures to Report Allegations of Unprofessional Conduct and Child Abuse Against Dr. 
Earl Bradley under Delaware Law Prior to 2008). (May/June 2010) 

 
7.  Candidate wins last-chance exam retake over board non-compliance with law    Because 

of a board regulatory omission, a candidate who had exhausted the maximum number of tries on her 
medical licensing without passing won the right to one final retake (Yvette Marquez v. Medical Board of 
California). (March/April 2010) 

 
8.  Nurse acquitted following trial for filing complaint with medical board    In a turn of events 

that different professional licensing experts called "bizarre," "unprecedented," and "outrageous," a registered 
nurse at a Texas hospital who filed an anonymous complaint about a physician with the state medical board 
lost her job, and found herself charged with a third-degree felony. (January/February 2010) 

 
9. Test-taker with speech disorder gets text-to-speech accommodation For the first time, a 

medical student with a severe stutter won the right to employ an electronic "text-to-speech" accommodation 
in taking Part II of the U.S. Medical Licensing Exam (Aaron L. Hartman v. National Board of Medical 
Examiners). (March/April 2010) 

 
10.  Blind candidate wins all computerized aids she requested for exam  The National 

Conference of Bar Examiners must give a legally blind candidate all the computerized aids she is 
accustomed to using in order to take the bar exam in California, a federal court ruled February 4 (Stephanie 
Enyart v. National Conference of Bar Examiners). (January/February 2010). 
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Discipl ine 
 

Licensee's suit against board investigator who lied may proceed 
 

A nursing home administrator who alleged that state board officials violated 
his civil rights failed to submit the necessary factual information to state his claim,  
but his claims against a board investigator who was found to have presented 
false testimony are allowed to proceed, the U.S. District Court for the Eastern 

District of California ruled January 28 (David Ormiston v. State of California, 
Charles Teddington, Ed Quam, Board of Nursing Home Administration, Brenda 
Klutz). 

 
The case stemmed from an April 2000 decision by David Ormiston, 

administrator at a skilled nursing facility in Davis, California, to authorize the 
emergency discharge of a resident because the resident posed an immediate and 
substantial danger to other residents and staff at the facility. The state Board of 
Nursing Home Administration sent an investigator, Charles Teddington, to the 
facility in April 2003, and four months later, board officials authorized the filing of 
an administrative complaint against Ormiston. 

 
However, an administrative law judge found that Ormiston's discharge decision 

was not only justified but required under state licensing regulations, and the 
testimony of investigator Teddington "was false and tainted the entire proceeding."  

 
Following this ruling, Ormiston filed suit against the board and its officials as 

well as Teddington, alleging that he suffered loss of reputation, incurred attorneys' 
fees rebutting the false allegations, and suffered emotional distress associated 
with the prosecution. Board employees Ed Quam and Brenda Klutz, Ormiston 
claimed, failed to train, supervise, or control Teddington properly. 

 
The court found that Ormiston was simply making "conclusory allegations" 

about the supervisors Quam and Klutz, and those claims should be dismissed, 
along with the claims against the board, which is immune from suit under the 
Eleventh Amendment. However, his allegations against Teddington "satisfy the 
plausibility standard," and can proceed. 

 

Alcoholism, mistake on patient record suff icient for discipl ine 
 
The Kentucky Board of Dentistry was within its rights to impose discipline on a 

licensee based on her history of alcoholism and a single instance of an incorrect 
and incomplete patient record, the Court of Appeals of Kentucky ruled February 
25 (Earlene F. Greene v. Kentucky board of Dentistry).  

 
The decision, which upheld the imposition of probation on dentist Earlene F. 

Greene, rejected a constitutional argument about the definition of "alcoholism" and 
a claim that the board could not impose discipline for a single instance of bad 
record-keeping. 

 
Greene began having a drinking problem in the late 1990s, after the death of 

her brother and other stressful incidents. Seeming to recognize her problem, she 
sought help from the Kentucky Dental Association's Well-Being Committee, which 
was created to help dentists caught in substance abuse or other impairments. A 
psychiatrist Greene began seeing through the Committee he reported that she 
stopped drinking in 2000. 

Issue: Alleged violation of 

due process by investigator  
 

Issue: Defining and 
regulating alcoholism  

 



 

 Professional Licensing Report..   
   

 

   
 

4  January/February 2011 

 
In 2006, Greene had a possible relapse. After consuming at least one glass of 

wine, she ran her car off a road and into a mailbox, then left the scene; this 
incident eventually caused her to enter an Alford plea of guilty to a DUI. In January 
of 2007, Greene entered into a monitoring agreement with the Well-Being 
Committee, which obligated her to attend AA meetings and provide documentation 
to the Committee to verify her attendance. In November 2007, having often failed 
to provide the required documentation of her attendance, Greene asked that the 
agreement be postponed until she could attend to some personal matters. 

 
Later that year, a former employee of Greene's filed a board complaint over a 

discrepancy of $233.60 in a bill sent to an insurer in 2005 for a procedure Greene 
performed on that particular employee as a patient. Aside from the billing 
discrepancy, Greene also failed to maintain a complete record for the patient, 
failing to log the type of local anesthetic used and several other necessary pieces 
of information. 

 
In March 2007, the board filed three charges against Greene, 

including chronic alcoholism and failure to maintain adequate records. 
After a hearing and review of the case, the board placed Greene on 
probation for five years and ordered her to take courses on record-
keeping. Greene appealed and the case eventually made its way to the 
Court of Appeals. 

 
The first point Greene raised on appeal was the constitutionality of 

the statute that allows the board to impose discipline for "chronic or 
persistent alcoholism." Her second significant argument attacked the 
board's finding, based on only a single example of an incomplete 
patient record, that she had failed to keep adequate medical records. A 
disciplinary action for record-keeping, she argued, could not be based 
on a single patient's medical record. 

 
The court held that there was no need to provide a definition of the term 

"alcoholic," which is commonly understood. It also noted that the statute in 
question referred only to inadequate records during "the course of the treatment of 
the patient; because "patient" is singular, "review of only one patient's record is not 
outside the purview of the regulation." In addition, since the regulation does not 
state that discipline is contingent on a finding of a pattern of failure to keep 
records, the court said, "We discern no error in the board's finding." 

 

In discipline for sexual misconduct, criminal acquittal no defense 
 

A New Jersey doctor acquitted on criminal charges in an accusation of sexual 
misconduct by one of his patients was nevertheless successfully disciplined by 
the state medical board for the same accusation (In the Matter of the Suspension 
or Revocation of the License of Chowdhury Azam).  

 
On February 7, the Superior Court of New Jersey, Appellate Division, upheld 

sanctions imposed by the New Jersey State Board of Medical Examiners on 
Chowdhury Azam, an Edison psychiatrist accused of groping one of his patients. 
In its decision, the court cited the difference between the criminal statutes and 
medical regulations that Chowdhury was alleged to have violated as the basis for 
upholding the sanctions. 

 
The case began in October 2008, when a patient, identified only as E.Y. in 

court records, accused Chowdhury of inappropriately touching her breast during a 

Issue: Standard of proof 
for criminal charges vs. 
practice standards  

 

Much had been made in the 
administrative proceeding as to whether 
or not Greene, as an admitted alcoholic, 
could ever escape that label, whether she 
was drinking or not. Lacking a definition 
for "chronic alcoholism," she argued, the 
statute was unconstitutionally vague. 

The court disagreed. "The word 
'alcoholism' is a commonly understood 
word," it said, and, "[b]ecause Greene's 
own expert witness agreed that she is a 
recovering alcoholic, there was no need to 
provide a definition of the term, statutorily 
or otherwise." 
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psychiatric examination. E.Y., because of chronic neck and back pain, as well as 
the removal of a cyst from a breast, had become addicted to painkillers, and 
began seeing Azam to address the problem.  

 
During her last session with Azam, E.Y. claimed, the doctor first asked to see 

the scar from her previous breast surgery and later, when she stood to leave, 
asked her to sit back down, began massaging her shoulders, and eventually 
reached under her shirt and bra and touched her breast. When Azam began to 
pull E.Y. towards him, she claimed, she stood up and left the office. 

 
Following the event at his office, Azam proceeded to make several 

incriminating statements, first in a phone call from E.Y. intercepted by the police, 
in which he repeatedly apologized, then during a statement he made to officers.  

 
Azam had also told the police that he had given E.Y. a massage, that he had 

asked to see the scar on her breast, and demonstrated on himself how he had 
reached down to her breast, a moment which was caught on video. During the 
ensuing disciplinary process, however, he denied all of this. 

 
Faced with the evidence against Azam, the administrative law judge in 

charge of the hearing determined that his denials were not credible and 
recommended a one-year suspension of his license, with six months of that 
suspension active.  

 
When the board received the recommendation, it increased the penalty to 

a five-year suspension with one year active and a $15,000 fine plus $27,000 
in costs, citing the seriousness of the violation but saying that it was 
attempting to offer Azam "an opportunity to restore his career." Azam 
appealed to the Superior Court and, in the interim, was acquitted of the 
criminal charges from the incident at a criminal trial. 

 
Azam's only seriously-considered point on appeal was that the board had 

erred when it failed to consider his acquittal on criminal charges stemming 
from the incident. Azam seems to have felt that the acquittal vindicated him 
from the regulatory charges but, as the court pointed out, "[h]e overlooks the 

obvious difference in the burden of proof applicable in administrative and criminal 
proceedings and the difference in the elements required to establish the regulatory 
and criminal offenses." 

 
"Proof of a prohibited purpose beyond a reasonable doubt is required to 

establish criminal sexual contact but not sexual contact prohibited by the 
regulation," the court said. "Accordingly, the board did not err by discounting the 
significance of Azam's acquittal." 

 

No state discipline for more than half of doctors with 
hospital revocations/restrictions  
 

Investigations of allegedly incompetent or dangerous doctors lead hospitals 
throughout the country to restrict or terminate thousands of physicians' clinical 
privileges each year. But in more than half of those cases over the last 20 
years, no action was taken against the doctors' licenses, according to a 2011 
report from Public Citizen.  

 
Analyzing the National Practitioner Data Bank Public Use File for 1990-2009, 

the public interest group found that of a total of 10,672 physicians with one or 

Issue: Lack of discipline 
communication between 
hospitals and boards 

 

The difference in the legal 
standards was in the purpose of 
the alleged action, the court said: 
For the offense of criminal sexual 
contact to have been committed, 
the contact must be "for the 
purpose of humiliating the victim 
or sexually arousing or sexually 
gratifying the actor," while the 
medical regulations prohibit 
contact that "would be construed 
by a reasonable person to be 
motivated by the licensee's own 
prurient interest or for sexual 
arousal or gratification."  
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more clinical privilege actions, such as revocation or restriction of their cliniical 
privileges, 5,887, or 55%, escaped any state licensing actions. 

 
 In 2,071 cases, the physicians who escaped disciplinary action had the most 

serious actions taken by the hospitals; their offenses included immediate threat to 
health or safety, incompetence, substandard or inadequate care, inability to 
practice safely by reason of alcohol or substance abuse, and sexual misconduct. 

 
The large number "suggests that boards are not properly acting on clinical 

privilege reports after becoming aware of them, and secondarily, that hospitals 
may not be sending such reports to all the licensure boards where the doctor is 
licensed," the report says. 

 
Public Citizen identifed a sample of 17 physicians in 10 states who had a high 

total of clinical privilege and medical malpractice reports but no licensure action. 
For example: 

______________________________________________________________________________________________ 
 

Physician #9469 – Florida 
Clinical privileges permanently 
revoked in 2002 for 
incompetence. 10 medical 
malpractice reports totaling $1 
million, for reasons including 
failing to monitor, retained 
foreign body (surgery related), 
improper management, 
unnecessary procedure, delay 
in performance. Two patients 
died.  
 
 

Physician #12405 – Illinois 
Clinical privileges permanently 
denied in 1999. 10 medical 
malpractice reports totaling $7 
million. Reaons included five 
cases of improper manage-
ment, plus failure to diagnose, 
failure to identify fetal distress, 
failue to order appropriate test. 
One patient suffered major 
permanent injury; another 
became a quadriplegic due to 
brain injury. 

Physician #16849 – 
Massachusetts 
Five permanent revocations of 
clinical privileges between 2001 
and 2004. Three malpractice 
reports totaling $1.7 million. 
Reasons: failure to diagnose 
and delay in performance. One 
patient incurred major 
permanent injury. 
 
 
 
 

Physician #5039 – California 
Suspension of clinical privi-
leges in 1991 and 15 malprac-
tice reports totaling $1.9 million. 
Two cases of retained foreign 
body (surgery related), two 
cases of improper perform-
ance. One patient suffered 
significant permanent injury. 
 
 
 

______________________________________________________________________________________________ 
 
The authors conclude that states should take steps to strengthen board 

oversight, the National Practitioner Data Bank staff and the boards should work on 
fixing the reporting process, and state medical boards should work cooperatively 
with the Health Resources and Services Administration to be certain they are 
identifying physicians with clinical privilege reports submitted to the Data Bank. 

 
Public Citizen also urges the Department of Health and Human Services 

Inspector General (OIG) to re-initiate investigations of state medical boards. 
During the 1980s and 1990s, the OIG conducted 16 evaluations of state health 
professional licensing boards including nine specifically addressing inadequate 
medical boards' performance, but those reviews were halted 18 years ago. 

 
 

Court upholds revocation despite board discussion of 

l icensee's non-existent past discipline history 
 

The license revocation of an Arkansas surveyor was properly decided, 
despite apparently questionable actions by the state surveyor board, the Court 
of Appeals of Arkansas, Division Three, ruled February 23 (In the Matter of 
Terry A. Gilmore v. The Arkansas Board of Registration for Professional 

Engineers and Land Surveyors). The court both upheld the dismissal of surveyor 
Terry Gilmore's case and denied his motion to depose members of the state 
licensing board. 

Issue: Alleged due process 
violations in hearings  
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Gilmore's trouble began in 2001, when he was hired to prepare a survey to be 
completed in 90 days. Although he completed the survey, he never filed it or 
provided a copy to his client and, for various reasons, the mistake was not noticed 
for two years. When Gilmore failed to return the client's calls, she lodged a 
complaint with the Board. 

 
Gilmore offered two mitigating circumstances during his hearing. He 

acknowledged his failure to timely file the survey but said that he promptly did so 
upon receiving the board complaint. Also, he noted, the client had completed 
payment of less than half of his fee and, after learning of the mistake, he had 
waived the remainder and apologized for the delay. 

 
Following its deliberations, the board held that Gilmore had committed gross 

negligence and revoked his license. Due to an apparent oversight, over the next 
four years—although Gilmore was not doing business in Arkansas—the board 
continued to renew his license, and Gilmore assumed that the decision to revoke 
his license had been reconsidered. 

 
In 2007, the board issued Gilmore a notice to appear at a hearing to show 

cause why the 2003 revocation order should not be upheld. 
 
Gilmore challenged the validity of the revocation based on the board's 

discussion of his non-existent probation. He also presented evidence of past 
disciplinary decisions by the board to show that the revocation was 

disproportionate to his offense, as well as additional mitigating 
statements. Despite the introduction of these new elements, however, 
the board declined to reverse its 2003 order and revoked Gilmore's 
license a second time. 

 
On appeal, Gilmore argued that the board's decision was arbitrary 

and capricious and should be overruled. The board had  improperly 
relied on an erroneous belief in his probationary status, he maintained, 
and one of the board members had an economic conflict of interest.  

 
Past board disciplinary decisions seemed to show his own 

punishment to be far outside the range of punishments for his offense, 
Gilmore said. Of the three revocations in the seven years before 
Gilmore's, all had involved surveyors making multiple mistakes over 
multiple jobs, and cases with surveyors committing more egregious 
errors had received lesser punishments. Moreover, he said, there were 
several mitigating circumstances—such as his divorce proceedings and 

the non-payment of his fee—that should have been considered. 
 
The court, however, rejected Gilmore's argument that the board acted 

arbitrarily, noting that the board had found him guilty of gross negligence and thus 
was required to revoke Gilmore's license, under Arkansas law.  

 
As for the evidence of past discipline decisions, the court added, "The board's 

expertise over issues affecting the public trust, along with the board's authority 
and discretion to apply this expertise, will not be upended simply because Gilmore 
has merely offered examples of situations where the board did not find a particular 
licensee had violated the public trust." 

 
Regarding the mistaken assumption about Gilmore's previous discipline 

history, the court said, "It is clear from the record of the 2003 hearing that the 
board was instructed not to consider evidence outside the record. There is 

After Gilmore had testified, a 
board member asked the board's 
executive director if Gilmore had 
previously been before the board on 
a disciplinary matter. The director 
erroneously replied that Gilmore had 
been on probation, although in fact 
he had never been before the board. 
Despite repeated admonishments 
from the hearing officer and the 
board's own attorney to disregard 
any discussion of Gilmore's possible 
past disciplinary history, the board 
continued to discuss the subject and 
even questioned Gilmore on it. 
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insufficient evidence before us to support a holding that the board failed to heed 
that instruction." 

 
As to Gilmore's argument that board member Ivan Hoffman had been biased 

because Gilmore had recently replaced him on a job, the court stated that Gilmore 
had failed to ask that Hoffman be disqualified before the hearing, so any 
objections to his bias were now irrelevant. 

 
Finally, as for Gilmore's attempt to gather evidence—through depositions of 

board members—of the irregularities he described, the court held that the motion 
for the depositions was properly denied. "Gilmore's argument offers no basis for 
such an assertion because there is insufficient evidence of procedural 
irregularities before us." 

 

Board doesn't have to prove constitutionality of records subpoena 
 

A Maryland psychiatrist was properly disciplined after he hesitated to 
comply with a board subpoena for patient records in a standard of care 
case, despite the fact that the physician was not charged with any 
professional misconduct and several lower courts ruled that the board did 

not have a right to the records it sought, the Court of Appeals of Maryland ruled 
January 21 (Maryland State Board of Physicians v. Harold I. Eist).  

 
 The long-running case has included an extended appeals process and drew 

many amicus curiae briefs because of its focus on the confidentiality of patient 
mental health records. The court upheld sanctions that the Maryland State Board 
of Physicians imposed on psychiatrist Harold Eist, a former president of the 
American Psychological Association, for failure to cooperate with a board probe. 

 
For all the substantive issues involved in the case, the outcome 

would end up turning on a procedural point: whether the board or Eist 
had the burden of going to court to enforce or quash the subpoena. 

 
The case started in 2001, when a patient of Eist was going through a 

messy divorce. After the patient's husband alleged that she was unfit to 
have custody of the couple's children because of a drug addiction, the 
patient asked Eist to prepare an affidavit on her behalf, explaining his 
treatment and the drug regimen prescribed to her.  

 
Seven months later, the husband, an attorney, wrote a message on 

his firm's letterhead addressed to the board, complaining that Eist had 
overmedicated his wife and children and unprofessionally berated him in 
front of his family over problems with a bill. The husband accused Eist of 
having "an ego the size of a country" and claimed the doctor had "lost 

any ability to practice medicine in a truly objective and professional manner." 
 
In response to the letter, the board decided to open an investigation into Eist, It 

subpoenaed the medical records of Eist's patient, as well as the couple's children, 
whom Eist had treated. Eist responded to the subpoena by telling the board that, 
while he wanted to cooperate and had no objections to passing on the files, he did 
not believe that he was able to turn over the records without the consent of his 
patients. To that effect, Eist requested the permission of his patient to release the 
files and consulted with an attorney.  

 
 The patient refused to allow the release of the files, citing a constitutional right 

to privacy, and Eist's attorney advised him not to send the files, as he believed 

Issue: Boards' rights to patient 
records for disciplinary cases  

 

The Maryland Court of Special 
Appeals (in an earlier ruling in favor of 
Eist that was overturned) said the board 
opened its investigation based on a 
complaint that lacked any "specific, 
factual, and descriptive information … 
with respect to the alleged over-
medication," was made by "an antagonist 
of the doctor and one of the patients," 
and failed "to raise concerns about any 
general, systematic practice of Dr. Eist 
that might be adversely affecting other 
patients." 
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that, following the refusal, the board would have to prove in court that its interest in 
the files outweighed the patient's privacy interest. Eist continued to communicate 
with the board, but he still refused to turn over the documents without a waiver 
from his patients and neither he nor his patient filed a motion to quash the 
subpoena, based on advice by his attorney that the board would need to go to 
court to enforce the subpoena. 

 
Eventually, after the time specified in the subpoena for the records to be turned 

over, the board filed charges against Eist for failing to cooperate with a board 
investigation. Eist once again attempted to get permission from his patient to hand 
over the files. The patient did not respond to the request and, after a week, Eist 
turned over the records. 

 
Records in hand, the board established a peer review committee 

to investigate the charges against Eist. The committee heard from Eist 
and reviewed the evidence, including the disputed records; it came to 
the conclusion that Eist had not faltered in either his standard of care 
or professional conduct, though Eist was not made aware of this until 
an administrative law judge later ordered the board to produce all 
exculpatory evidence to his attorneys. 

 
A long series of judicial decisions followed. The failure-to-

cooperate charge was brought before an ALJ in July of 2002, who 
ruled in favor of Eist, saying that "the board's failure to seek 
enforcement of the subpoena does not place the onus of seeking 
judicial intervention on [Eist]" and that Eist "followed the only ethical 

course of action available to him under the circumstances . . . [H]e attempted to 
cooperate while preserving the integrity of the confidential relationship with his 
patients." 

 
The board's prosecutor filed exceptions to the ruling and, when the case came 

before the board, it threw the decision out, reprimanding Eist and fining him 
$5,000. Eist appealed to a circuit court, who, while agreeing that Eist had a duty to 
turn over the records, nevertheless overturned the sanctions because more 
evidence was needed to determine if Eist would be exculpated by his good-faith 
reliance on advice of counsel. The case returned to the board, who referred it 
again to an ALJ, who ruled that the board did not properly weigh the privacy rights 
of the patients and that Eist acted in good faith by relying on the advice of counsel.  

 
 When the case was sent up to the board again, the same result occurred. Eist 

then appealed again to the circuit court. This time, the board appealed to the Court 
of Special Appeals which held, in a lengthy September 2007 opinion, that the 
board had the burden of enforcing the subpoena in court and that, in fact, the 
board was not entitled to the documents given their importance to the patients and 
the weakness of the case against Eist. The board appealed again to the Court of 
Appeals, Maryland's highest court. 

 
It was in that court that the board finally found an ally. Attacking the decisions 

of the lower judicial bodies, the court stated that "the premise, that the board had 
the burden of instituting a judicial action to enforce the subpoena, is inconsistent 
with the applicable statutes and is not supported by the Maryland cases relied on 
by the ALJ and the Court of Special Appeals."  

 
 Eist, the court said, "was not entitled to refuse timely compliance with the 

subpoena, refrain from filing a motion to quash or a motion for a protective order, 
and later, in this collateral contested case administrative proceeding, challenge the 
subpoena." 

In connection with a board 
investigation, mental health records under 
Maryland law "must be provided to the 
board regardless of a patient's 
authorization … The appropriate 
procedure for weighing a patient's privacy 
interests against the board's need for the 
records is for a patient or the health care 
provider to file a court action to quash the 
subpoena or for a protective order," the 
court said.  
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D i s c i p l i n e  u p h e l d  f o r  f a l s e  r e p r e s e n t a t i o n  o f  c o n t i n u i n g  e d u c a t i o n   
 

The Delaware state psychology board acted reasonably in disciplining 
licensee Earl Walker, Jr., for failing to meet his continuing education 
requirements and falsely representing that he had met the requirements, the 
Superior Court in New Castle, Delaware, held February 3 (Earl E. Walker, Jr. 

v. Board of Examiners of Psychologists).  
 

After catching a reporting discrepancy in continuing education hours during a 
random audit, the board held a hearing. Walker explained that he had been 
through a rough patch during the two years of the CE reporting period in question, 
and this caused him to make a 28.75-hour exaggeration in his reported continuing 
education credits. Walker blamed his divorce, custody issues, and financial 
problems resulting from his ex-wife's bankruptcy.  

 
These problems, claimed Walker, caused him to "not really [have] the time to 

sit down and be organized and pay closer attention" and were the reason he 
misread his credit hours, inflating them from 11.25 to 40. 

 
The board placed Walker on probation for six months, requiring him to 

complete his credits and to be assessed by a psychologist to determine if his 
apparent disorganization would impair his work. Unhappy with this outcome, he 
filed an appeal with the Superior Court. 

 
In his appeal, Walker argued, among other things, that the "penalty was 

unprecedented and excessive," and that the board made "unfounded assertions of 
professional incompetence." To reinforce his arguments, he introduced a chart 
which purported to show his penalty was an outlier in the range of punishments 
given to psychologists who committed similar infractions.  

 
 He also argued that, because the board had not filed a certified record of the 

its proceedings within a 20-day deadline, its decision was void for procedural 
failures. The board countered that the sanctions imposed on Walker were both 
well within its statutory range of discretion and reasonable given the level of 
disorganization shown by Walker's failure to complete his continuing education 
requirements. 

 
As for the filing deadline, the board argued that Walker's own slow filing was 

the cause of the delay and that, in any case, Walker was not prejudiced by the 
delay, an argument the court accepted. 

 
In the rest of its decision in favor of the board, the court stated that the primary 

question before it was whether the sanctions against Walker were supported by 
substantial evidence. The court first recounted the history of the board 
proceedings against Walker, citing the board's effort to determine a proper 
sanction and Walker's own admissions as to the cause of his failure to acquire and 
accurately report his continuing education credits.  

 
 "Here," it said, "the effectively undisputed evidence of [Walker's] failure to 

satisfy his continuing education requirements, taken together with his admitted 
personal difficulties, gave rise to the board's concerns about [his] ability to satisfy 
the board's requirements for unsupervised licensure; this issue is precisely the 
type of matter that is within the expertise and specialized competence of the 
board." 

 

Issue: Enforcement of continuing 
education requirements  
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Licensee to pay $25K in attorney's fees after losing defamation case 
 

A Louisiana doctor with a lengthy history of suing the state medical 
board for defamation was assessed $25,000 in attorney's fees after a state 
court dismissed his latest suit alleging defamation (George A. Farber, Sr. 
v. John Bobear, et al.) On January 19, the Court of Appeal of Louisiana, 

Fourth Circuit, upheld the dismissal of all of dermatologist George Farber's claims 
against the Louisiana State Board of Medical Examiners, its members, and 
employees. 

 
Farber's history with the board reaches back to 2001, when the board filed an 

administrative complaint against the doctor. That complaint resulted in a 2002 
consent order, with the board and Farber agreeing to a reprimand for his clinical 
mismanagement of one patient and inappropriate prescription of the antibiotic 
Lincocin.  

 
The consent order also required Farber to obtain a second opinion for his 

malignancy management of all melanoma and other skin cell diseases. But the 
board later received a complaint from a patient, alleging that Farber was still 
inappropriately prescribing Lincocin in violation of the 2002 consent order. This 
second administrative action prompted Farber to bring suit in federal court in 2004, 

where he sought an injunction against the board, as well as damages for 
defamation and age discrimination. 

 
That suit was only the first to be filed. After his 2004 suit was defeated, 

Farber and the board entered into a second consent order, causing Farber to file 
a second suit in 2006 in which he challenged the new consent order and brought 
defamation claims similar to those in the 2004 suit. This suit was also dismissed. 
In 2007, on the basis of another patient complaint, the board again took action 
against Farber.  

 
Farber then brought two more suits against the board—this time in state 

court. The first, in May 2008, sought damages for defamation against board 
members and employees and the second, in September 2008, sought 
unspecified damages and an injunction to halt the administrative action.  

 
Farber's attempt to get an injunction was unsuccessful, and as the result of 

this last administrative action, he lost his license in 2009, although his defamation 
suit continued. After a trial court dismissed those claims and awarded attorney's 
fees to the board, Farber appealed. 

 
The physician's major contention was that a board member defamed him when 

responding to a subpoena by an attorney with the incorrect information, due to 
clerical error, that Farber had been disciplined in Rhode Island, and that a board 
employee provided false information about Farber to various discipline data banks. 

 
The district court and now the appeals court agreed that without any allegation 

of malice, the claim had to be dismissed because the board officials and staff have 
statutory immunity. In addition, said the court, "a singular subpoena response to a 
private attorney mistakenly including information from disciplinary action against 
another doctor cannot be considered to be defamatory in nature."  

 
Because Farber's claims were meritless and included no evidence of fault or 

malice that would give rise to a legitimate or actionable claim, the court also ruled 
that he must pay $25,223 in attorneys' fees and costs. Louisiana law allows such 

"The public interest 
requires that government 
officials such as employees for 
the [medical board] be able to 
freely publish correct, factual 
information concerning the 
conduct and discipline of 
medical doctors who avail 
themselves to the public for 
the offering of vital medical 
services. It would be self-
defeating for society to impose 
civil liability on such persons 
who have 'no intent to 
mislead,'" the court said. 

 

Issue: Board member immunity  
 



 

 Professional Licensing Report..   
   

 

   
 

12  January/February 2011 

awards in cases where a claim is "frivolous, unreasonable, without foundation, or 
in bad faith." 

 
As in every case in which Farber had made accusations of defamation against 

members and employees of the board, the courts in his last suit dismissed the 
claims, again explaining that, in order to be successful, a plaintiff bringing a 
defamation suit must prove that the purportedly defamatory statement was made 
with malice or other actual fault.  

 
Farber was never able to show malice on the part of the board in the past, the 

court noted, and he was still unable to do so in the current case. Not only that, but 
the content of a supposedly defamatory statement made by one of the defendants 
was, in fact, true, and his claims against two other defendants were barred by time 
because Farber had waited four years to bring his claims. These simple but 
serious faults in Farber's suit were what led the trial court to impose awards of 
costs and attorney's fees. 

 
 

 
 
 
 
 
 
 
 

 

 

 

Federal  Fil e  
 

License portability funds unspent (from page 1) 
 

deemed unqualified while the Wisconsin Department of Regulation and Licensing 
was awarded $498,000 and the Federation of State Medical Boards was awarded 
$499,900." The remaining money was transferred to the Bureau of Health 
Professions and will go to other programs of the American Recovery and 
Reinvestment Act (ARRA). 

 
  Funded by the U.S. Health Resources and Services Administration through 

ARRA,  Wisconsin's project is intended to create a  physician licensing 
collaboration for Wisconsin, Illinois, Indiana, Iowa, Kansas, Michigan, Minnesota, 
and Missouri.  

 
An executive committee with representatives from each of those states' 

medical boards has been convened, along with a larger task force which has held 
meetings. Wisconsin and Minnesota already collaborate on a portability project to 
allow physicians to practice across their borders in underserved areas. 

 
The comprehensive portable license agreement would include provisions for 

seven areas: cross-border enforcement, ensuring the authenticity of credentials, 
verification of credentials, differences in required standards of care, portability of 
patient compensation funds, medical malpractice liability coverage and premiums 
based on area covered, and information privacy. 

               Suit against Missouri board members – Clarification 

 

In the November-December issue of Professional Licensing Report, we 
reported that the Missouri Division of Professional Registration was appealing a 
court decision to strip the individual members of the state Board of Chiropractic 
Examiners of their immunity from suit. The decision itself, made by the 
Supreme Court of Missouri, has not been appealed by the Division. Rather, the 
Division is appealing the $6.3 million judgment awarded against the board at a 
trial which followed the immunity decision. 
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T est ing 
 

Consent Agreement over accommodations (from page 1) 
 

The NBME agrees only to request documentation of the existence of a physical 
or mental impairment, whether the impairment substantially limits one or more 
major life activities within the meaning of the ADA, and whether and how the 
impairment limits the applicant's ability to take the USMLE under standard 
conditions.  

 
Both sides expressly noted that the NBME had not violated the ADA in 

handling Romberg's request. In a statement, the organization said its process for 
determining whether to grant accommodations is "rigorous but fair."  

 
However, said Tomas Perez, assistant attorney general for the Justice 

Department's Civil Rights Division, "In the past, demands for unnecessary or 
redundant documentation, burdensome and expensive repeated professional 
evaluations, or irrelevant evaluative testing unrelated to the ability to demonstrate 
one's knowledge or skills on an examination prevented individuals with 
appropriately documented disabilities from pursuing their chosen profession."  

 
By entering into the settlement, the NBME would be helping ensure that 

"people with a reading disability like Mr. Romberg" could have reasonable testing 
accommodations to take the USMLE, he added. 

 

Suit over test items used in review course gets go-ahead 
 

The maker of the national pharmacy licensing examination, the National 
Association of Boards of Pharmacy, may proceed with its suit against a university 
that employed a professor who gathered actual pharmacy exam questions to use 
in a licensure review course he taught, the U.S. Court of Appeals for the Eleventh 

Circuit ruled February 24.  
 

In the case, National Association of Boards of Pharmacy v. Board of 
Regents of the University System of Georgia, et al., the appeals court 
overturned a district court judgment dismissing the NABP's complaint on 
the grounds that because the professor was retired, the matter was 
moot. However, the appeals court rejected NABP's claims for damages 
under the Copyright Remedies Clarification Act (CRCA), because the 
complaint failed to allege a due process violation. 

 
NABP was tipped off in the summer of 1994 that University of  

Georgia professor Flynn Warren was gathering actual questions from 
the exam, known as the NAPLEX, to use in a review course he was 
teaching.  

 
After investigating, the NABP said it found that at least 150 of its test items 

were contained verbatim, nearly verbatim, or in substantially similar form in the 
review course. According to the court: "The questions were discarded and the 
expense NABP incurred in replacing the questions was incalculable." 

 
After NABP sued, the district court found that the alleged copyright 

infringement had ceased because the university stopped offering the NAPLEX 

Issue: Copyright violations 
of licensing examinations  

 

Under a settlement it reached with 
the NABP, the university agreed to halt 
Warren's use of exam questions and 
allow NABP to monitor its compliance for 
two years. But in 2007 NABP learned 
that Warren was again gathering and 
disseminating NAPLEX questions by 
having recent examinees send him 
questions they remembered seeing on 
the exam. 
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review course and Professor Warren had retired from teaching; hence the case 
was moot. 

 
The appeals court however, found that the infringement "had not been 

unambiguously terminated." Although Warren had retired, the university's counsel 
said that he intended to teach the review course and wished to be free to do so at 
the same university. In fact, the court noted, "the decision to cancel the August 
review course appears to have been made solely in response to the current 
litigation—in order to avoid an injunction." So, the court found that the NABP's 
claim for injunctive relief was not moot, and could proceed.  

 

Learning-disabled candidate loses bid for double time  

 
A medical school graduate who was diagnosed with a learning disability lost 

his bid to require the National Board of Medical Examiners (NBME)  to give him 
double the standard time to take the U.S. Medical Licensing Examination 
(USMLE) Step 2 exam as a reasonable accommodation, in a January 20 ruling 

by the U.S. District Court for the Central District of California (Druvi Jayatilaka v. 
National Board of Medical Examiners). 

 
The candidate, Druvi Jayatilaka, graduated from the medical school at 

Universidad Autonoma de Guadalajara in Mexico in 1997, without having 
requested or received any accommodations throughout medical school. But in 

1995 he was treated for a depressed skull fracture resulting from 
an assault in Mexico. The next year he took Step 1 of the 
USMLE, also not requesting any accommodations, and 
eventually passed it on the fifth try. 

 
The USMLE Step 2, which covers clinical knowledge, was 

Jayatilaka's stumbling block. He failed it six times. In 2008, he 
requested an accommodation of double time, stating that he had 
a "reading disability" and "language impairment" in the form of 
"mixed receptive/expressive language disorder," which he 
indicated was a "speed of processing" issue. 

 
 The NBME denied Jayatilaka's request for accommodations 

on the grounds that the documentation he submitted did not 
support the existence of an impairment justifying an 
accommodation. 

 
The court found that Jayatilaka had not met his burden of 

establishing a violation of the Americans with Disabilities Act by 
NBME because he had not shown that his alleged impairment 
substantially limited one or more major life activities, nor had he 
shown that the requested accommodation is necessary for him to 
access the USMLE. Tests consistently showed Jayatilaka 
functioning in the average range.  

 
As an aside, the court noted, "there is significant evidence 

suggesting that non-disability related factors (such as stress, lack 
of focus, motivation, parental pressure, and the fact that his medical school 
classes were conducted in Spanish, a language Jayatilaka does not speak, read, 
or understand) could be affecting Jayatilaka's ability to pass the Step 2 exam." 

 
Ruling in favor of NBME, the court denied Jayatilaka's bid for accommodations 

and ordered him to pay the NBME's costs of suit.  

Issue: Proof of need for ADA 
testing accommodations  

 

One of Jayatilaka's psychologists 
diagnosed him with "Cognitive Disorder Not 
Otherwise Specified" (CDNOS), a category 
for disorders characterized by "cognitive 
dysfunction presumed to be due to the 
direct psychological effects of a general 
medical condition that do not meet criteria 
for any of the specific delirium, dementias, 
or amnesic disorders listed in this section" 
of the Diagnostic and Statistical Manual of 
Mental Disorders. 

 
Jayatilaka's other psychologist, 

however, disagreed with that diagnosis. He 
said, "Cognitive disorder NOS is kind of a 
wastebasket term for somebody who 
doesn't meet diagnostic criteria for, say, 
amnesic disorder or dementia or delirium or 
any other disorders, but they have some 
form of impairment that limits them in some 
substantial way. So one could argue that 
these deficits are limiting Dr. Jayatilaka in a 
substantial way. At the time of my 
evaluation, that wasn't my impression." 
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Lic ensing 
 

Licensee mistakenly charged with violating a definition, court finds 
 

Despite what appeared to be a violation of state licensing regulations, a 
Pennsylvania geologist successfully challenged a board-imposed fine on appeal 
because the state geology board erroneously charged him with a violation of the 
section of legal code that defines the practice of geology. 

 
On January 24, the Commonwealth Court of Pennsylvania ruled that the sanc-

tions against geologist Timothy Evans should be reversed (Timothy Scott Evans v. 
Department of State, Bureau of Professional and Occupational Affairs, State 
Registration Board for Professional Engineers, Land Surveyors and Geologists). 

 
Evans, a Pennsylvania licensee since 1999, failed to renew his license in 

October 2007. When he realized the mistake, he reapplied and his license was 
reinstated in August 2008, but in the meantime he had been continuing to work, 
holding himself out as a "Professional Geologist." 

  
Citing two instances between the time of the lapse and reinstatement of his 

license in which Evans signed documents using the title "Professional 
Geologist," the board cited Evans for unlicensed geological work. It named 
violations of two sections of the Pennsylvania Land Surveyor and Geologist 
Registration Law, including §4(e), which defines the practice of geology, and 
fined him $2,000. Evans appealed the citation to a hearing examiner, then to 
the board, and finally to the Commonwealth Court. 
 
Evans argued that the documents to which he affixed his signature as a 

professional geologist were not delivered to clients until his license was reinstated. 
He argued that his work was environmental in nature and not subject to geology 
regulations, and that, because he was licensed in three other states, it was 
acceptable to hold himself out as a professional geologist. Last, he argued that the 
law was unconstitutionally vague as applied by the board. 

 
Although the court did address Evans' constitutional argument, it was the 

failure of the board to charge a violation of a relevant law that doomed its case. 
Section 4(e) of the Registration Law simply defines the practice of geology in the 
state; it is a different section, 3(a), that makes unlawful the unlicensed practice of 
geology.  

 
"Charging Evans," the court said, "with a 'violation' of the statutory definition of 

the 'practice of geology makes no sense. ... Section 4(e) is a provision that 
authorizes the board to enforce Section 3(a), but it is not a provision that is 
capable of being 'violated.'" 

 

Education, internship requirements for license are constitutional 
 

Any impediments to free speech caused by Florida's license requirements for 
interior designers are only incidental to legitimate regulation, the 11th Circuit U.S. 
Court of Appeals, ruled March 1 (Eva Locke, et al. v. Joyce Shore, et. al). The 
court also rejected claims that the license requirements violate the Dormant 
Commerce, Equal Protection, and Due Process clauses of the Constitution.  

 
The plaintiffs were a group of residential interior designers who sued the 

Florida Board of Architecture and Interior Design, with help from the National 

Issue: Prosecutions for 
unlicensed practice  

 

The case turned on a simple 
point of law: The board, said the 
court, had failed to charge 
Evans with a law that could 
actually be violated.  

 

Issue: Expansion of 

licensed professions  
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Federation of Independent Business, in an attempt to change Florida's regulation 
of interior designers of commercial space.  

 
The plaintiffs claimed a violation of their rights to free speech, both because 

the license requirements prevented them from communicating about commercial 
interior design to prospective clients and, separately, because the regulations 
prevented domestic interior designers from advertising themselves as interior 
designers.  

 
A due process violation was claimed on the basis that the licensure rules 

unduly interfered with the right of the designers to earn a living in their profession. 
Violations of the Equal Protection, Dormant Commerce, and Privileges and 
Immunities Clauses were alleged to make the requirements unfairly discriminate 
against out-of-state designers. The District Court ruled against the designers on 
every point except the restriction on advertising, which it declared unconstitutional. 

 
The plaintiffs appealed to the 11th Circuit, which addressed the remaining 

constitutional claims. 
 
In its review of the plaintiffs' equal protection and due 

process claims, the Court applied a rational basis review 
because, it said, "the right to practice a particular profession is 
not a fundamental one." Therefore, if the state was able to 
show any reasonable basis for the rules, they would then be 
constitutional. As it was, the state argued that the licensure 
requirement was "enacted to protect public safety by ensuring 
that interior designers are trained to comply with fire and 
building codes," a rationale the court accepted as legitimate. 

 
As for the plaintiffs' claims that the licensing statute 

interfered with interstate commerce, the court first pointed out 
that the statute was not facially discriminatory, then proceeded 

to show that the license requirement did not have an actual discriminatory effect 
on out-of-state designers, since it applies to all designers, whether residents of 
Florida or not, who wish to work in the state's commercial spaces. Further, the 
license requirements could not be shown to have been passed with a protectionist 
intent, as both the text of the statute and the legislative history of the requirements 
show the intent of the law to be the protection of public safety. 

 
Although the First Amendment claims were important to the first round of the 

litigation—especially when the district court struck down the state's advertising 
restriction—they did not prove so here. Faced with the designers' claim that the 
licensing requirements unduly inhibited their rights to free speech, the court cited 
case law, saying that "because the license requirement governs 'occupational 
conduct, and not a substantial amount of protected speech,' it does not implicate 
constitutionally protected activity under the First Amendment."
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Currently, to be a registered and thus 
legitimate interior designer of commercial 
spaces in Florida, a person must first complete 
a total of six years of education and internship 
experience with a licensed designer and then 
pass an examination. Domestic spaces are  
exempt from the regulation.  
     The four plaintiffs were trained in interior 
design but lacked licenses; they wished to 
expand their practice from domestic to 
commercial spaces, but the licensing 
requirements prevented them from doing so. 

 


